ACTION. 


1. When action lies against county, for damages caused by fall from pub- 
lic bridge.—To sustain an action against a county, fer damages 
caused by a fall from a public bridge, which had been erected under 
contract with the court of county commissioners, (Code, § 1203,) 
the complaint must aver, either that no guaranty was taken, or that 
the period fixed by the guaranty, if one was taken, had expired be- 
fore the injury happened : if a guaranty was taken, its insufficiency 
to afford adequate compensation to persons injured does not render 
the county liable to an action.— Barbour County v. Horn 

2. Presentation of claim against county.—A claim against a county, 
for damages caused by a fall from a public bridge, must be pre- 
sented for allowance like other claims, (Code, §§ 775, 2141,) before 
an action can be maintained on it against the county.—S. C 

3. Abatement and revivor.—Under section 2146 of the Code, as under 
former statutes, if one of two defendants in detinue dies pending 
the suit, the action can not be revived, at the instance of his per- 
sonal representative and the surviving defendant, so as to proceed 
against them jointly.— Foster v. Chamberlain & Co.....+...+eee00. 158 

4. Revivor by general administrator.—An action brought by the gen- 
eral administrator of a county, who afterwards resigns, may be re- 
vived (Code, § 1925) in the name of the succeeding general admin- 
istrator ; and if the revivor is made without objection on the part 
of the defendants, they can not raise any objection to it at a sub- 
sequent term.—Russell v. Erwin’s Adm’r. 


ADMIRALTY. 


1. Jurisdiction, Siate and Federal.--A demand for supplies furnished, 
in the port of Mobile, to » steamboat which is regularly licensed 
under the laws of the United States, enrolled at the custom-house 
in Mobile, and plying between that city and Columbus, Mississip- 
‘pi, and which belongs to a resident citizen of Mississippi, is a mari- 
time contract, and can only be enforced, by admiralty process 
against the boat, in the Federal courts.—Steamboat Mist v. Martin, 
Cowen £ Co.......-++ C0eS SCs OES ccesereceraceceenesececescescees VAR 
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2. Same.—Neither the constitutional grant to the United States of ju- 
dicial power in ‘‘all cases of admiralty and maritime jurisdiction,” 
(art. III, § 2,) nor any of the acts of congress which have been 
passed to carry that grant into effect, takes away from the several 
States the right to create or declare a statutory lien in favor of a ‘ 
shipper, for the loss of his goods, on a vessel navigating an interior 
river above tide-water, and to authorize the enforcement of that 
lien in a State court, by a proceeding in the nature of a libel in ad- 
miralty; the suit being brought in the State in which the contract of 
affreightment was made, and in which are situated both the place 
at which the goods were shipped, and the place at which they were 
to be delivered. (A. J. Waker, C. J., dissenting.)-—Steamboat Bel- 
PASE D SOON NGO =o oS Sec cue Cetbee x sbeosece sestees ddeces cedex 

3. Amended answer to libel—When an amended answer to a libel in 
admiralty is repugnant to the original answer, the court may prop- 
erly refuse to allow it to be filed; but, after it has been filed by per- 
mission of the court, an excgption to it on account of such repug- 
BARCYACUHNGS TIO MALO —— 05. 17. oes Gio S ess 0's0 ono s56 558560000000 

4. Decree against stipulators by default, not setting out evidence.—If the 
stipulators neither answer nor appear, in person or by proctor, a 
decree pro confesso may be entered against them; and if the court, 
without formally entering such decree, proceeds to hear the cause 
ex parte, and renders a proper decree, they can not complain on 
error that the record does not set out the evidence on which the 
decree is based.— Meaher'v. Tindal.....0...+ccccce sacs cccnce seccce 
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AGENCY. 

1. Purchase by agent from himself.cAn agent, having authority to 
sell, may purchase from himself; and such purchase will be valid 
against all the world, except the principal, who may set it aside 
within a reasonable time.—Lustern Bank of Alabama v. Taylor.... 93 

2. Agency vel non, question of fact.—The question of agency vel non is 
a question of fact for the decision of the jury; consequently, a 
charge which assumes the fact of agency as proved, is an invasion 
of the province of the jury.—Mobile §- Ohio Railroad Co. v. Hopkins, 486 


See, also, ATroRNEY-at-Law. 


AGREED CASE. 

1. Construction and effect of.—When a cause is submitted to the decis- 
ion of the court on an agreed statement of facts, the court is not . 
authorized to presume the existence of any other facts than those 
agreed on; nor will the appellate court indulge such presumption, 
even for the purpose of sustaining the judgment.— Kirksey v. Har- 
BEES Py oe eo penis pani osu eee eens ese oes s a's 338 

2. Same.—A recital in the bill of exceptions, that, ‘under the facts 
stated within, the court held and ordered,” &c., is not sufficient to 
show that all the evidence in the case is set out in the record ; and 
this, although it appears that the facts were agreed on by consent. 
(JubGE, J., dissenting.)—May v. Lewis,........--+- +++ panes seeeun 315 
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AMENDMENT. 


1. Of answer to libel in admiraliy—When an amended answer to a 
libel in admiralty is repugnant to the original answer, the court 
may properly refuse to allow it to be filed; but, after it has been 
filed by permission of the court, an exception to it on account of 
such reptignancy comes too late.—Sleamboat Belfast v. Boon & Co.. 50 

2. Of clerical misprision, on error.—On partial distribution of a dece- 
dent’s estate, if a joint decree is rendered against the administrator, 
in favor of the several distributees, for the sums ascertained to be 
due to them respectively; and a decree for the wife’s distributive 
share is rendered in favor of the husband, ‘‘in right of the wife, 
and for her use,”—these are mere irregularities, which will be con- 
sidered on error as amended.—Harrison’s Adm’r v. Meadors and 


3. Same.—In an action against several defendants, if the judgment is 
erroneously entered up against one of them only, this is not a dis- 
missal or discontinuance of the action as to the others, but is a 
mere clerical misprision, which will be considered on error as 
amended.—Russell v. Hrwin’s Adm’r. ...... 22.20 cccncs coccce none 292 

4. Of sheriff’s return.—On motion to suppress the deposition of a wit- 
ness before the commencement of the trial, on account of the fail- 
ure to give notice of the filing of the interrogatories, the sheriff 
may amend his return, so as to show that notice was in fact given; 
and the return being thus amended, the motion to suppress may 
be overruled, although the return does not show when the notice 
was given; nor that it was given ten days before the deposition 
was taken.—Stuckey v. Bellah.....-..eeee eecees cnceee eceece coe 701 


ATTACHMENT. 


1. Replevy of attached property by stranger ; liability of person replevying 
in trover, and what defenses he may make.—When attached property 
is replevied by a stranger, for the defendant, (Code, § 2536; Revised 
Code, § 2964,) and the person so replevying is sued in trover, he 
may set up any defense that would be available to the defendant in 
attachment ; and if he so replevies the property in good faith, with- 
out any knowledge or notice of the title of the real owner, and af- 
terwards holds in subordination to the bailment, and does no act 
ince~.sistent with his duty as such bailee, he is not liable in trover. 


Morris v. Hall....... aie atolls rales ebibeinb anise’ Kade d ce wasbemaneees 


See, also, GARNISHMENT. 


ATTORNEY-AT-LAW. 

1. Payment to attorney of depreciated paper currency.—An attorney-at- 
law has no authority to receive depreciated paper currency, in pay- 
ment of a judgment; and if he does so receive it, his client may 
either proceed against him individually, thereby ratifying the pay- 
ment, or may proceed against the debtor.—Chapman, Lyon & Noyes 
Ws COME o a cos aeanodiscewes cevsidees se ack cnceces ease cecceeus soos 
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1. Common carriers ; liability for loss of goods by piracy or robbery.— 
At common law, piracy was a defense to a common carrier, for the 
loss of goods, but robbery was not; and this principle of the com- 
mon law is not in any manner changed or affected by the act of 
congress of 1828, (1 Brightly’s Digest, 208, § 35,) which declares 
robbery on any river where the tide ebbs and flows to be piracy.— 
Steamboat Belfast v. Boon & Co.....- wocces cncane coccne coccee ence 

2. Same; liability for loss of passenger's baggage; stipulation for ex- 
emption in free ticket.—Although a common carrier may specially 
contract for exemption from the extraordinary responsibility im- 
posed on him by the common law, public policy forbids that he 
should be allowed to contract for exemption from liability for dam- 
ages caused by the negligence, willful default, or tort, of himself 
or his servants; and this rule applies also where he undertakes to 
transport passengers gratuitously, or under ‘‘free tickets,” contain- 
ing an express stipulation on the part of the passenger, that, ‘‘in 
consideration thereof, he assumes all risk of accidents, and ex- 
pressly agrees that the carrier shall not be liable under any circum- 
stances, whether of the negligence of his agents or otherwise, for 
any injury to the person or property.”—Mobile § Ohio Railroad Co. 
DPI IOMR ino vce wanes ones ones wees saci siieaeesaseescieee Semele 

3. Same; stipulation limiting value of baggage.—The same rule applies 
to an express stipulation in tickets, or checks for baggage, limiting 
the responsibility of the carrier to a specified sum as the value of a 
passenger’s baggage: such stipulation, though made by special con- 
tract, can not exempt the carrier from liability for the negligence, 
willful default, or tort, of himself or his servants.—S. C.........- 

4, Same; termination of liability by delivery.—A delivery of baggage 
by a railroad company, at the end of the passenger's journey, either 
to him or to his authorized agent, terminates the liability of the 
company as a common carrier; but a delivery at the terminus of the 
defendant’s road, to the baggage-master of an independent steam- 
boat company, who, by agreement between the railroad and steam- 
boat companies, always entered the defendant’s cars before their ar- 
rival at the depot, and took the baggage-checks of through passen- 
gers, giving in exchange for them the checks of the steamboat com- 
pany, would not discharge the defendant from liability tor a loss 
caused by the larceny of its servants after the delivery of the bag- 
gage to the baggage-master of the boat, unless the baggage-master 
was the plaintiff’s authorized agent to receive the baggage; and it 
being a controverted question of fact in the case, whether he was 
the plaintiff’s agent to receive his baggage, or the defendant’s 
agent, by agreement with the steamboat company, to take charge of 
the baggage and deliver it at the boat, a charge which, in effect, as- 
sumes that he was the plaintiff’s agent, is an invasion of the pro- 
Winew OE The FONE. 6... ince ccsriccescccsesces Biome a aibsis-s'e' 

5. Same; liability for negligence.—In a bill of lading, or receipt for 
freight, given by a railroad company, an exception in these words, 
‘*taken at the owner’s risk,” only exempts the company from the 
liability as an insurer which is by law imposed on a common car- 
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rier, but does not change the character of the employment ; nor 
does it relieve the company, when sued as a common carrier for the 
loss of the goods, from the onus of bringing itself within the excep- 
tion, by making out at least a prima-facie showing that the loss was 
not caused by negligence; and proof of the facts, that the contract 
was made during the late war, that the railroad was at that time 
frequently used by the military authorities in the transportation of 
troops and supplies, ‘and that, in consequence of the condition of 
the country, there was a great want of safety and certainty in the 
transportation of freights over the road, does not make out such 
prima-facie case.—Mobile § Ohio Railroad Co. v. Jarboe......----- 644 
6. Same; same.—In a contract for the transportation of cotton by a 
railroad company, a stipulation, or exception, by which the con- 
signor agrees to assume all risk of loss or damage by fire, does not 
relieve the company from liability for a loss by fire caused by the 
negligence of its servants; and if placing the goods on an open, 
uncovered car, constitutes negligence, notice to the consignor, at 
the time of the shipment, that they would be carried on such a car, 
would not relieve the company from liability for the loss.—Mont- 
gomery & West Point Railrodd Co. v. Edmonds.......+-+.-------- 667 


BILL OF EXCEPTIONS. 


1. Construction of.—A recital in the bill of exceptions, that, after the 
plaintiffs attorney had closed his argument, ‘‘ the defendant’s coun- 
sel was proceeding to argue the case, when he was interrupted by 
the court, and informed that he should charge the jury, if they be- 
lieved the evidence, that the land was subject to levy and sale under 
the plaintiff's execution, and that the defendant, as sheriff, was 
liable in not making the levy ; and in fact did s8o,”—aftirmatively 
shows that the charge was given by the court ex mero motu, in vio- 
lation of section 2274 of theCode. (A, J. Watxer, C.J., dissent- 
I I ins si htindinn stnnes vanscccsens<stawenssines 3 
2. Same.—A recital in the bill of exceptions, that, ‘‘under the ait 
stated within, the court held and ordered,” &c., is not sufficient to 
show that all the evidence in the case is set out in the record ; and 
this, although it appears that the facts were agreed on by consent. 
(J. oGE, J., dissenting. )—May v. Lewis..........ccccceeescccceess 315 
3. Same.—A recital in the bill of exceptions, that, ‘‘upon the fore- 
going evidence, the court decided,” &c., is not equivalent to an 
averment that all the evidence is set out. (June, J., scnanebies 
Ne ibid sass ceennens crass eeenesdeseteevess AO 
Also, Bridges v. Cribbs.... steel ebeweeue: Diisdasaaeeaiieee 
4. Execution of.—Where a bill of exceptions is dated 0 on the day on 
which, as it shows on its face, the cause was tried, it sufficiently 
appears to have been signed in term time, as required by the statute. 
ee i Naika ih tad cinses Cid decend consdetawresoeesséns OO 
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1. Construction and sufficiency of count on note.—A count on a prom- 
issory note, which avers, that the plaintiff claims of the defendant 
the amount therein specified, ‘‘due by promissory note made by 
him, for the Winter Iron Works, payable at the office of the Mont- 
gomery Insurance Company, to the order of the defendant, and en- 
dorsed by said defendant ; that the said Winter Iron Works are 
insolvent, and were insolvent at the time said note became due and 
payable,” —is against the defendant as endorser, and not as maker ; 
and it is insufficient to charge him, because it does not show that 
his liability is to be determined by the commercial law, (since the 
court cannot judicially know that said insurance company is a 
banking-house, ) and does not aver asufficient excuse for the failure 
to sue the maker, if the note is not governed by the commercial law. 
SN i Se cet sas pauls ageann wkekee sneees se SO 
2. Same.—But a count, While avers, that the note was made by a 
corporation, “ by said defendant as itsagent,” payable at a banking- 
house, to the order of the defendant, and by him endorsed to the 
plaintiff ; ‘‘and said note not being paid at maturity, the defendant 
had notice of the non-payment thereof,”—is good and sufficient, as 
a count against the endorser of a note governed by the commercial 
I Me by nMaNnbe wiswknpnh sc baawas soe WOObes Metaencdsens ence SOO 
3. Same.—A count, which avers, that the note was made by a corpora- 
tion, ‘‘by said defendant asits agent,” payable at a banking-house, 
to the order of the defendant, and by him endorsed to the plaintiff ; 
that the defendant ‘‘ was the sole agent of said corporation at the 
maturity of said note, and no other person was authorized to pay 
said note for said corporation ; wherefore plaintiff avers, that said 
defendant had due notice of the non-payment of said note at ma- 
turity,”—is not sufficient, as a count against the endorser of a note 
governed by the commercial law, because it does not aver notice of 
non-payment, nor contain ae wisi which dispense with the 
WORRY OT MOMOO— 8. 5.5 oscscss cawccistsesecscmescccccswcs. UOT 
4. Notice of non-payment to sadvewr : 3 excuse for failure to give.—The 
insolvency of the maker at the time a note is given, or at the time 
it falls due, does not excuse the failure to give the endorser notice of 
non-payment at maturity.—S. C........ ccc. neon eccsccccescccces 207 
Acceptance of note in payment or discharge of debt.—Whena credi- 
tor takes a note from one of several joint debtors, he cannot after- 
wards maintain an action against all of them, on the original in- 
debtedness, without producing the note at fhe trial, if it is in his 
possession, and offering to surrender it ; and thisrule also applies, 
where the action is against several partners, and is founded on a 
promissory note executed by one of them, in the partnership name, 
after the dissolution of the partnership, in payment of a partner- 
ship debt.— Myatts § Moore v. Bell. .....2....scceeccseceseccccce 222 
6. Same.—The giving and accepting of a promissory note do not con- 
stitute a payment or discharge of the original indebtedness, unless 
there is an agreement,to that effect ; but, ift here are any facts tend- 
ing to show that it was received in payment, and the jury find 
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that it was in fact so received, a recovery cannot be had on the 
CG iis insets cannes vidcenensinabesereesions 20 
7. Authority of partner, after dissolution, to sign partnership name to 
note for partnership debt.—After the dissolution of a partnership, 
one of the partners has no authority to bind the others, by signing 
the partnership name to apromissory note, even though such note 
may be given in renewal of a former note executed by the partner- 
ship ; and the fact that, on the dissolution, he was authorized by 
the other partners to settle all the partnership business, does not 
change or affect this prineiple.—S. C...........ee0ee0- sns4bebalen’ SOO 
8. Burden of proof, as to liability of partner on promissory note execu- 
ted in partnership name.—A promissory note, executed by one part- 
ner, during the existence of the partnership, and in the name of 
the partnership, is, prima facie, binding on the other partners, and 
throws on them the onus of disproving their liability : and this 
principle is applicable to limited partnerships.—Jemison §° Sloan v. 
Dearing's Haxecutors ........2---22 22-00. Risers sel eaciemsleejisiay OO 
9. Variance in description of note.—Under a cnnieplalts in the form 
prescribed by the Code, for anaction ‘‘by payee against maker,” 
(p. 551,) charging the defendants as joint makers of a promissory 
note, a recovery may be had on proof of a note signed by them as 
partners, or executed by one of them, during the existence of the 
partnership, and in the partnership name.—S. C,..........00008- 283 
10. Liability of hirer, on note given for hire of slave-—The maker of a 
promissory note, given for the hire of slaves, may be liable thereon, 
although the slaves never wentinto his possession, since his failure 
to receive them may have been caused by his own refusal, and not 
We Se Saw OWE Ooo. icine ncciescnenes savanndunes 283 
11. Proof of consideration of bill, and of parol agreement for dis- 
chargein Confederate treasury-notes ; admissibility of—In an action 
by an endorsee, against the drawer of a bill of exchange, or bank- 
check, which was drawn by a bank in Mobile, on a bank in New 
Orleans, in August, 1862, (after the capture of New Orleans by the 
Federal forces, ) ‘spayablein currency,” and which was not presented 
to the drawee until after the close of the late war; it is permissible 
for the defendant, under the provisions of the third section of the 
ordinance (No. 26) adopted on the 28th September, 1865, to prove 
‘‘that it was understood and agreed between the bank and said B. 
[payee], at the time of drawing the bill, that, if it could not be 
sent to New Orleans in a short time, it should be returned to the 
bank, and the same amount of money that B. had paid for it, 
which was Confederate treasury-notes, should be returned to him ;” 
and evideyce which tends to show that, at the time the plaintiff 
purchased the bill, this agreement was communicated to him by the 
payee, is also competent and admissible for the defendant. (Byrp, 
J., dissenting. )—Tarleton v. Southern Bank of Alabama. .......... 722 





BONDS. 
1. Validity of bond or guaranty of contractor for building public bridge. 
Where a contract for the building of a public bridge is made by 
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the court of county commissioners, and the contractor is required 
by such court to give bond or” guaranty for the sufficiency of his 
work, (Code, § 1203,) a bond or guaranty executed by him, in pur- 
suance of such requisition, is not void because taken by the pro- 
bate judge ; nor because it is made payable to the probate judge 
and his successors in office.—Barbour County v. Horn 
2. Replevin bond for delivery of slaves taken under attachment ; excuse 
for non-performance.—The condition of a replevin bond, executed 
in 1859, for the forthcoming of slaves taken under attachment, 
having become, by the abolition of slavery before forfeiture, both 
illegal and impossible of performance, the surety is discharged 
from all liability. —Glover v. Taylor § Co.....-2-02-----0 -----2-- 124 
3. Forthcoming bonds in detinue cases, and under 3d section of ‘‘ stay 
law” of February 8, 1861.—Where the vomplaint in an action of 
detinue, instituted in April, 1861, is in the term prescribed by the 
Code, (p. 552,) *‘for the recovery of chattels in specie ;” while the 
forthcoming bond taken from the defendant, instead of being con- 
ditioned as required by section 2192 of the Code, is drawn in pur- 
sance of the provisions of the third section of the act approved 
February 8, 1861, commonly called the ‘‘stay law,” (Session Acts, 
1861, p. 4,) there is no statute which gives to the bond, when re- 
turned forfeited, the force and effect of a judgment, or authorizes 
the issue of an execution on it.—Rose v. Pearson.......---- +--+: 
4, Title-bond of deceased vendor ; Tennessee statute of 1794.—The pro- 
vision in the Tennessee statute of 1794, which declares that an exe- 
cutor or administrator ‘‘shall not be bound to make title” to lands 
sold by the decedent in his life-time, ‘‘ until the bond or obligation 
of the decedent shall have been recorded in the county in which 
the land lies,” &c., relates merely to the remedy for the enforce- 
ment of the contract, and, therefore, constitutes no defense to an 
action here for a breach of such title-bond ; but the subsequent 
provision of that statute—‘‘nor shall the holders of such obliga- 
tions charge the personal estate of such decedent, until they shall 
have produced the obligation, duly authenticated,” &c.—affects the 
validity of the contract sought to be enforced, and a failure to 
comply with it is a complete bar to such action.—Swink’s Adm’r v. 
I cde oe beh ednnins nes cen bieenebeneb anne dedews'ssescsessss. SOO 
CHANCERY. 
I JuRisDICcTION. 


1. Specific performance of parol contract for sale of lands.—A parol 
contract for the sale of lands is not taken out of the operation of 
the statute of frauds, on the ground of partial performancé, where 
the facts relied on, as constituting a part payment of the purchase- 
money, simply show that the purchaser furnished to the company 
present, ‘‘asa treat,” five drinks of liquor, which were worth at the 
time five dollars in Confederate currency, and the contract itself 
did not require any cash payment.—Hart v. McMillan............ 

2. Parol voluntary trust in slaves enforced against purchaser with 
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notice.—Where slaves are conveyed by a father to his reputed 
daughter, in consideration of natural leve and affection, by deed of 
gift absolute on its face, but under a parol trust that the grantee 
shall, within aspecified time, convey them to her children, the trust 
may be enforced in equity, at the instance of the children, after 
the death of the grantor, against one who purchased from the gran- 
tee with notice of the trust.—Jones’ Adm’r v. Shaddock 

3. Liability of such implied trustee.—The purchaser in such case, if he 
allows the slaves to hire their own time, and acquire money or pro- 
perty for themselves, is not bound to assert title to such aequisi- 
tions ; yet, if he does assert title thereto, he holds such acquisitions 
for the benefit of the cestuis que trust, and is chargeable with the 
same at their instance.—S. C.. a iaisisemaciaeensussues eee e0e 

4, Same.—If he sells a negro to one sof the cian held ro him under 
such trust, and receives in payment money arising from the slave's 
earnings, the title to the negro so sold does not thereby pass from 
him, but he holds the money subject to the trust.—S. C 

5. Purchase by agent at his own sale.—An agent, having authority to 
sell, may purchase from himself; and such purchase will be valid 
against all the world, except the principal, who may set it aside 
within a reasonable time.—Lastern Bank of Alabama v. Taylor... 93 

6. Purchase by trustee at his own sale.—A trustee, under a deed of 
trust for the benefit of creditors, may become the purchaser at his 
own sale ; but such purchase and sale may be set aside, on the 
timely application of the beneficiaries in the deed.—Carter v. 
PR OVMBO Baa eies's aie aio ais sive sles’ S ans Semis eG siamo eeisoseesinscsnsjes) Oto 

7. Same.—A purchase by stenates or morignaee, at his own sale, is 
not void, but voidable only, at the instance of the cestui que trust 
or mortgagor, expressed within a reasonable time ; and under the 
circumstances of this case, (the bill not having been filed until after 
the lapse of more than four years anda half,) the delay was held 
fatal to the relief sought.—Robinson v. Cullom § Co 

8. Commingling of trust funds and individual funds by trustee.—If a 
trustee lends the trust funds, and takes a note and mortgage to 
himself individually, he thereby mingles the trust funds with his 
own individual funds, and may be charged with a devastavit at the 
election of the cestuis que trust. (‘The case of Beasley and Wife v. 
Watson, ante, pp. 234-41, explained.)—De Jarnette v. DeJarnette. 708 


II. PLEADINGS AND PRACTICE. 


9. Parties to bill for specific performance.—A bill which is filed by a 
purchaser, against his vendor and another, to compel the specific 
performayce of a contract for the sale of lands, and which shows on 
its face that the vendor derived title under asale made by himself, 
as trustee, under a deed of trust executed by his co-defendant to 
secure a specified debt, must aver that the secured debt has been 
paid, or must make the owner of that debt a party ; but, if the bill 
only seeks to divest out of the vendor such title as he acquired by 
his purchase at the sale, the creditor is not a necessary party.— 
Carter ein wick pei cu gettin Hanae xnenien 
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10. Certainty requisite in allegations of bill.—Authorities cited as to 
the sufficiency of an avermenf that a sale was pretended, in a bill 
seeking to set it aside.—Lobinson v. Cullom § C0......e0eeeeeeees 693 
fi. Offer to do equity. —A tax-payer, seeking to enjoin the collection 
of a tax imposed by a municipal corporation, can not obtain equi- 
table relief on account of an excess of taxes, unless he offers in his 
bill to pay the amount admitted to be justly due.—Mayor and Al- 
eal BMI. WG iin in scks vicicse sec senvssecess . 139 
12. Tender.—A mortgagor, asking a redemption, cancellation of the 
mortgage, &c., on the ground of a tender made and refused, must 
pay into court, at the time of filing his bill, the amount of money 
admitted to be due, and make an appropriate averment in his bill 
as tosuch payment ; otherwise, his bill is without equity.—Daugh- 
drill v. Sweeney .......cecccceree peoeee oe aves 
13. Averment of inordinate, or ventianee wnt willingness to perform. 
A purchaser, asking the specific performance of a parol contract 
for the sale of lands, must aver in his bill the facts showing a full 
compliance on his part with all the stipulations of the contract: a 
general allegation, ‘‘ that he has offered, and has always been ready 
and willing to comply with his contract,” not stating the facts, is 
not sufficient.— Hart v. McMillan .......--. 2. sscceesececceeeeee 201 
14. Same.—A purchaser, seeking a specific performance by his vendor, 
or other relief in the nature of a specific performance, must aver in 
his bill that he has requested his vendor to make title according to 
the condition of his bond, or must show some excuse for his failure 
to do so; and an averment of the vendor’s insolvency is not suffi- 
cient to excuse the failure to make such request.— Carter v. Thomp- 





15. Conditional dismissal of cross bill—A decree of the chancellor, on 
final hearing, ordering a cross bill to be dismissed, unless the com- 
plainant therein made a specified amendment within a given time, 
operates as a dismissal of the cross bill, unless the prescribed terms 
are complied with ; and a subsequent order of the register, dismiss- 
ing the cross bill on account of the failure to comply with the pre- 
scribed conditions, if assignable as error on appeal from the final 
decree, is, at most, error without injury.—S. C............0eee00- 375 

16. Note of evidence.—Where the record does not contain any note of 
the evidence offered on the hearing, it is a grave question whether 
the appellate court can properly review the chancellor’s decree on 
ihe pleadings and proof.—S. C.......s2ccsec<cacccesesccs cose cone 375 

17. Variance.—Under a bill for a specific performance, or in the na- 
ture of a bill for a specific performance, a variance between the al- 
legations and the proof, in the description of the land which is the 
subject of the suit, is fatal to any relief.—S. C.........eeeeeeeees 375 

18. Same.—Where lands are sold under a power of sale in a mort- 
gage, and are conveyed by the purchaser, on the next day, to the 
mortgagee; and the mortgagor afterwards files a bill to set aside 
the sales, on the ground that they are pretended and fraudulent, 
and are therefore void ; if the proof does not sustain the allegation 
of fraud, he can not have relief on the ground that the mortgagee , 




















INDEX. 741 





CHANCERY—Conrtinvuep. 


himself, through the nominal purchaser as his agent, was the pur- 
chaser at his own sale.—Robinson v. Cilllom & Co.......----+ +--+ 693 
19. Same.—Where the bill alleged, that the complainant’s husband, 
in taking a deed for certain lands purchased by him, ‘desired that 
the deed should convey the title to her in such manner that she and 
her husband could unite in re-conveying the same at any time, 
and make a perfect title to the purchaser ;” and the deed, as exe- 
cuted, conveyed to the complainant a separate estate in the lands 
for life, with remainder to the children of her and her husband, and 
to the child which each of them had by a former marriage; while 
the proof showed, that his instructions to the draughtsman were, 
‘that he wanted the land conveyed to his wife, and in such man- 
ner that the three sets of children should inherit it,’—there is a fa- 
tal variance between the allegations and the proof.—Norris v. 
USB HIRO BE Oe SOU UOC ER ODO LU CUES TOS D ORCC EC OUDRUEOOED SOOT - 
20. Hifect of answer as evidence.—Where judgment creditors, who have 
exhausted their legal remedies, file a bill in equity to reach equita- 
ble assets of their debtor, the issue and return of executions on 
their judgments, as alleged, is a matter which is presumed to be 
within the debtor’s knowledge ; consequently, his failure to either 
admit or deny, in his answer, the allegations of the bill.as to that 
matter, is an admission of their truth: and the issue and return of 
the executions, as alleged, being thus established as against him, 
his co-defendant, in whom is vested the legal title to the land 
sought to be condemned, and whose prior lien is allowed by the 
decree, can not insist on other proof of those facts.—Clark v. Jones, 349 
21. Pleadings as to lapse of time, or statute of limitations.—The lapse 
of time, or the statute of limitations, is available as a defense in 
equity on demurrer; and if there are any special circumstances, 
which bring the case within any exception to the general rule, 
they must be averred in the bill, or by way of special replication to 
a plea.—Ragland’s Exvecutors v. Morton........---- 22+. eee cence 344 


340 


CHARGE OF COURT. e 

1. Abstract charge.—A charge asked, which, although ‘it may assert a 
correct legal proposition, is abstract, is properly refused.—Jemison 
CEO PICONET B LAE HB 6 sais viao.a\0's' 9) oie Sidiaeraaicio-bieie sie wraiwiosien aie ave 

2. Verbal and written charges.—A charge to the jury, if asked verbally, 
should be refused, because the statute (Code, § 2355) requires that 
charges asked should be in writing ; yet, when a charge, which as- 
serts a correct legal proposition, is asked and refused, the appellate 
court will not presume that it was asked verbally, unless the record 
shows that it was refused on that ground.—Myatts & Moore v. Bell, 222 

3. Charge requiring explanation.—An affirmative charge, which, though 
obscure, or tending to mislead the jury, asserts a correct legal prop- 
osition, is not a reversible ‘error, since the appellant might have 
protected himself against it by asking an explanatory charge.—Pul- 
liam, Wills, Rankin & Co. v. Newberry ...... 2-222 eeeee eee eee woe 168 

4. Charge on effect of testimony.—A recital in the bill of exceptions, 


283 
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that, after the plaintiff’s attorney had closed his argument, ‘‘the 
defendant’s counsel was proceeding to argue the case, when he was 
interrupted by the court, and informed that he should charge the 
jury, if they believed the evidence, that the land was subject to levy 
and sale under the plaintiff’s execution, and that the defendant, as 
sheriff, was liable in not making the levy; and in fact did so,”—af- 
firmatively shows that the charge was given by the court ex mero 
motu, in violation of section 2274 of the Code. (A. J. Waker, C. 
J., dissenting. )—Baker v. Russell 

5. General charge on evidence.—A charge to the jury, instructing them 
that ‘‘if they believed the evidence, they must find for the defend- 
ant,” is equivalent to a demurrer to evidence and joinder therein ; 
and such charge should never be given where the jury could legally 
find a verdict against the party in whose favor it is given.— Walker's 
re 

6. Same.—Repeated decisions of this court have established the prop- 
ositions, that a general charge on the effect of the evidence, in fa- 
vor of either party, is equivalent to a demurrer to the evidence ; 
and that such a charge should never be given, where there is any 
conflict in the evidence on a material point ; nor where it is neces- 
sary to draw an inference of fact, which the jury only can draw 
from the evidence, and which does not arise as a legal presumption 
from the facts proved ; nor where the evidence only tends to prove 
the facts on which such charge is based ; and the court is now pro- 
hibited by statute, (Code, § 2274; Revised Code, § 2678,) from giv- 
ing such a charge, ex mero motu, in any case.—Morris v. Hall...... 510 

7. Charge ignoring proof of venue.—A charge to the jury in a criminal 
case, which authorizes them to find the defendant guilty without 
proof of the venue, is erroneous.—Green v. The State 

8. Charge ignoring intent.—A charge which authorizes the jury, in a 
prosecution for perjury, to find the defendant guilty without proof 
that the false oath was taken willfully and corruptly, is erroneous. 
BO een epee s pnicoreleieek os sine cee kae seas ease eases eet seeks 419 

9. Charge invading province of jury.—The questjon of agency vel non 
is a question of fact for the decision of the jury; consequently, a 
charge which assumes the fact of agency as proved, is an invasion 
of the province of the jury.—Mobile & Ohio Railroad Company v. 
Hopkins 


CLERKS. 

1. Payment of judgment to clerk.—The clerk of a court, in which a 
judgment has been rendered, has statutory authority toreceive pay- 
ment, (Code, § 651 ; Revised Code, § 771,) and to enter satisfaction 
thereof ; but he can only receive money, such as the plaintiff is 
bound to accept, and has no authority to receive depreciated paper 
currency : consequently, the reception by such clerk, in October, 
1864, of treasury-notes of the Confederate State and of the State of 
Alabama, was unauthorized, and did not discharge the judgment. 
(Overruling Haynes v, Wheat & Fennell, 9 Ala. 239.)\—Aicaidi v. 
ee ET ee eT ee ore | 
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1. § 651. Authority of clerk to receive payment of judgment.— 
Aicardi v. Robbins. . we iin tuececsenwateneeccesass 

2. § 775. Presentation of ‘duaie canhins county. —Baabour County v. 
BP Rccscce'seis s fawada wee eieniwwee ame oi .. 114 

3. § 939. Exercise of andi privilege by foveign corpebetion. — 
Morris v. Hall.. Soau iisie'« Welsiawinainic Subiauion sic wisinin's Co wiesaredieisio® 

4. § 1199. Exhotion of iMegel toll. —Lewisv. The State 

5. § 1203. Public bridges ; liability of county for damages. —Barbour 
NT NR iis Satdcpnccuun deeded ecewncabasSsoneacdwedceinn SEO 


6. §§ 1354-72. Widow’s right of dower, and proceedings for its 
. 571 


541 


510 


assignment.—Glenn v. Glenn......... stieevecsene saiaseae 


7. § 1550. Fraudulent conveyances. —Hall, Moos § Roberts v. ‘Ea y- 


Also, Pulliam, Wills, Rankin § Co. v. Newberry’s Adm’r........ 
8. § 1571. Contracts made on Sunday.—Flanagan v. Meyer § Co.... 132 
9. §§ 1662-3, 1669. Renunciation or waiver of right to administra- 
tion.—Sowell v. Sowell’s Adm’r,....... 22-22 ceeeee cence eee eeces BOD 
10. § 1738. Exemption of homestead ‘for family of insolvent dece- 
dent.—Chisolm v. Chisolm’s Executors. .... 2-2. 0--22+ eecces ceeees B27 
11. §§ 1771, 1778. Partial distribution of decedent’s estate. hn 
son’s Adm’r v. Meadors and Wife...--. 22.2... cece cceceececceee BIA 
12. § 1825. Compensation: of administrators. — Wright’ 8 ore T8 v. 
GR ckenc nti RNSu Ss Sane cbendes seces vebene Rebeuld - 267 
Also, Harrie v. Parker. ..... 22020. secces: fovicnsenccesiss O08 
13. §§ 1867-8. Sale of decedent’ s lands for division. —Satcher v. 
Satcher’s Adm'r.. . sWeweewauesa scam cocecmecmueses see” ua0 
Also, Hoard v. Reale MEW sae res Seeaeata deeb eau cocees 690 
Page and Wife v. Matthews’ Adm’r 
THOR © BIOS: AD ..085 0 0icn i cccies ciawiscccceecsss SB 
14. § 1925. Revivor of action ie or against administrator.— Russell v. 
Erwin’s Adn’r........ sewisasiooseeewwnmco et eesccesecee aoe 
15. §§ 1991-2. Right of rae er of widow having separate enhitie. — 
I ODD isos wees 6 cccentescvscssevecscas - 473 
9 vevncesenane Sen 
16. § 2038. Ea-parte slakonsent of accounts caplieia eitatidilien: —Bogia 
v. Darden and Wi 
17. § 2129. Who is sees party plaintiff.—Carter v. Owens........ 217 
J8. § 2131. When wife may sue alone.—Carter v. Owens 
19. § 2141. Action against county.—Barbour County v. Horn 
20. § 2146. Abatement and revivor of action.—Fosterv. Chamberlain 
Pek kctd bee had ce einen seine Kane as eee Bee Ones eRe ou Dee 
21. § 2953, Demurrer.— Harrison v. Nolin... si osleie Se wee sweeties AOU 
22. § 2274. Charge on effect of testimony. Baker v. Russell 
Also, Morris v. Hall. . gulslewcinig saweniwseuieeceeeess uccecaewisn CLO 
23. § 2278. Consideration of contract sued on.—Cowan v. Cooper.... 187 
24, § 2355. Verbal and written charges to jury.—Myatts § Moore v. 


25. § 2408. ini te after final judgment at law.—Harrison v. 


INOW odo cient ches sulenins cud ewes een teceede.eu-ceceeseeenns 


256 
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26. § 2462. Exemption of homestead from levy and sale under exe- 
cution.—Kastler v. McWilliams... ...222 cecocs coccccceccccccces SUR 

27. § 2523. Garnishment against trustees. — Hall, Moses § Roberts v. 
Sines ein shone nddn weer ssi cekeeeetcessebbheheecses sosaccns. BER 

28. § 2536. Replevy of attached property. —Morris v. Hall 

29. § 3016. Certificate of appeal.—Ala. § Miss. Rivers . oe Co. 
UP EMRB ON ON occ nesses accesses css ceseeees Sacuessseecece- OEe 

30. §§ 3018, 3022. Notice of appeal.—Harris v. ‘Marte 

31. § 3031. Affirmance on certificate. saeosginatsis Slade v. Goodwin's 
TUMEUR Dance aeeate secescesbeuan esses ssSaboesenceesseve LOO 

32. §§ 3175, 3180. Larceny.— Yarborough v. “The State 

33. §§ 3178, 3182. Buying or receiving stolen property. iegghie v. 
DUDMMID ona case naheseecesas seseusnies bese. em 

34. §§ 3302-03. ‘Violations of Sabbath.—Flanagan v. Meyer & Co... 132 

35. Forms of indictments.— Huggins v. The State............----... 393 

36. Forms of complaints,— Winter v. Cowe..... 2222 eeeceeeceececees- 207 
Also, Jemison & Sloan v. Dearing’s Executors....2.....+.++seecee-- 283 

Montgomery § West Point Railroad Co. v. Ranouls.. (evens oe 





COMMON CARRIERS. 


See BarLMEnNT. 


COMMON LAW. 

1. Presumed existence of, in other States.—In the absence of proof to 
the contrary, the common law will be presumed to exist in other 
States, unaffected by statutory provisions.—Walker’s Adm’r v. 
Fe Nis snes trends tieese ses cbcdncnconesevessecoccces OO 


COMPTROLLER. 

1. Authority and duty of, to draw warrants on treasurer.—The comp- 
troller of public accounts has no authority to draw a warrant on 
the treasurer, for the payment of any claim against the State, unless 
expressly authorized and required by law to do so.—Chisholm v. Me- 
PHRMPE Wee acass Ue ene deuseb eine care cewee Seeeeubepeberes eeka ares se 


CONFLICT OF LAWS. 
See Bonps, 4. 
ConstTITUTIONAL Law. 


CONSTITUTIONAL LAW. 


1. Admiralty jurisdiction; State and Federal. —-A demand for supplies 
furnished, in the port of Mobile, to a steamboat which is regularly 
licensed under the laws of the United States, enrolled at the cus- 
tom-house in Mobile, and plying between that city and Columbus, 
Mississippi, and which belongs to a resident citizen of Mississippi, 
is a maritime contract, and can only be enforced, by admiralty pro- 
cess against the boat, in the Federal courts.—Steamboat Mist v. Mar- 
tin, Cowen & Co....seeceee ere LNKGOREDSEACAOEd CHEER KORO oes 712 
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2. Same.—Neither the constitutional grant to the United States of ju- . 
dicial power in ‘‘all cases of admiralty and maritime jurisdiction,” 
(art. II, § 2,) nor any of the acts of congress which have been 
passed to carry that grant into effect, takes away from the several 
States the right to create or declare a statutory lien in favor of a 
shipper, for the loss of his goods, on a vessel navigating an interior 
river above @de-water, and to authorize the enforcement of that 
lien in a State court, by a proceeding in the nature of a libel in ad- 
niralty; the suit being brought in the State in which the contract of 
affreightment was made, and in which are situated both the place 
at which the goods were shipped, and the place at which they were 
to be delivered. (A. J. WatxkeEr, C. J., dissenting.) —Steamboat Bel- 
fast v. Boon & Co 

* 3. Amendatory laws ; requisites of.—The constitutional provision con- 
tained in the second section of the fourth article, declaring that 
“no law, nor any section of any law, shall be revised or amended 
by reference only to its title and number, but the law or section 
revised or amended shall itself be set forth at full length,” not only 
prescribes a rule of legislative procedure, but renders null and void 
any law which does not conform to its requirements. (JuDGE, J., 
dissenting. )—Tuskaloosa Bridge Co. v. Olmstead 

. Same; act of Feb. 3d, 1866, amending charter of Tuskaloosa Bridge 
Company.—The act approved February 3d, 1866, entitled ‘‘An act 
to amend an act to incorporate a company to build a bridge across 
the Warrior river opposite the city of Tuskaloosa, approved Janu- 
ary 2d, 1833,” (Session Acts, 1865-6, p. 268,) in failing to set out at 
length the amended act, contravenes the provisions of the second 
section of the fourth article of the constitution, and is, consequent- 
ly, null and void. (JupaGE, J., dissenting. )—S. C...........-.---- 

5. Appointment and election of judges of inferior courts.—The consti- 
tutional provision contained in the amendment adopted in 1850, 
which requires the general assembly to provide by law ‘‘for the 
election of judges of the courts of probate and other inferior courts, 
by the qualified electors of the counties, cities, or districts, for 
which such courts may be respectively established,” (Code, p. 49, ) 
does not prevent the general assembly from establishing a county 
court, with common-law jurisdiction, and making the probate judge 
of the county, ex officio, the judge of such court.—Randolph v. 
Baldwin. 

6. Ordinance No. 26, adopted September 28, 1865, admitting parol evi- 
dence of consideration of Confederate contracts.—The third section 
of the ordinance adopted by the State convention on the 28th Sep- 
tember, 1865, (No. 26,) so far as it declares that, ‘‘in all suits upon 
contracts made between the 1st September, 1861, and the 1st May, 
1865, parol evidence shall be admissible to prove what was the con- 
sideration thereof,and whether or not the parties thereto under- 
stood or agreed that the same should be discharged by a payment 
in Confederate currency or treasury-notes,” simply changes a rule 


48 











746 INDEX. 





CONSTITUTIONAL LAW—Continvep. 


of evidence, as the legislative power might lawfully do, and does 
not impair the obligation of contracts within the meaning of the 
constitutional prohibition. (Byrp, J., dissenting. )—Scheible v. 


Also, Kirtland v. Molton 
Tarleton v. Southern Bank of Alabama........ 

7. Same, as to measure of damages for breachof contract.—The residue 
of that section, (which is in these words: ‘‘and if so, or if it ap- 
pears so from the contract, then to show what was the real or true 
value of the consideration of the said contract, and what amount 
the plaintiff is legally, justly, and equitably entitled to receive ac- 
cording to the contract, by the judgment of the court,”) so far as it 
would affect the measure of damages for the breach of an express 
contract, and make the value of the consideration an element in 
determining the damages for a breach, is violative of the obligation 
of such contract, and is, therefor,e, unconstitutional and void. 
(Byrp., J., dissenting, held the entire section of the ordinance nu- 
gatory and void, unless it was simply intended to authorize the re- 
formation of contracts atlaw, without the nezessity of resorting to 
a court of equity; and he doubted whether that was the intention 
of the framers of the ordinance. )—Kirtland v. Molton 

8. Same.—To authorize the reduction of a debt under this section of 
said ordinance, it must not only be shown that the consideration 
was Confederate currency, but also that there was an agreement or 
understanding, express or implied, that. the debt might be dis- 
charged in such currency.—Scheible v. Bacho 

9. Status of Confederate and State governments during late war.—On 
principles of international law, the governments of the Confederate 
States and of the State of Alabama, during the late war in the Uni- 
ted States, were governments de facto. —S. C....2....2--. 2-2-2 

10. Validity of contract made within Confederate States during war.— 
The validity of contracts made within the territorial jurisdiction of 
the Confederate States, during the late war with the United States, 
must be tested by the constitution and laws of the governments de 
facto which then existed in that jurisdiction, and not by the consti- 
tution and laws of the United States.—S. C 

11. Same.—Held, on the authority of Scheible v. Bacho, (supra, ) that 
a promissory note, executed in Alabama, in December, 1864, and 
payable on its face in Confederate currency, is not illegal and void, 
and that an action may be maintained for a failure to pay such note 
at maturity.— Kirtland v. Molton 

12. Enforcemeut of executory contract, based on loan of Confederate 
States treasury-notes.—An executory contract, based on a loan of 
Confederate States treasury-notes, being valid by the lex loci con- 
tractus at the time it was entered into, may now be enforced in the 
courts of this State, acting under the constitution and laws of the 
United States ; although the issue of such notes by the Confederate 
States was in contravention of the policy and interests of the United 
States ; and although the use of such notes, in private contracts 
between citizens, remotely contributed to the furtherance of the 
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original illegal purpose for which they were issued. (Byrp, J., 
dissenting, held—1st, that the ordinance of secession, adopted in 
Alabama on the 11th January, 1861, was a nullity ; 2d, that the 
constitution of the United States was, in legal contemplation, in 
force throughout the whole country during the war; 3d, that the 
validity of all contracts, now sought to be enforced through legal 
tribunals, must be determined by reference to the laws and policy 
of the United States ; 4th, that the issue of treasury-notes by the 
Confederate States, to circulate as money, was contrary to the laws 
and policy of the United States, and the circulation of such notes 
as money, or as the basis of contracts, was equally illegal, and con- 
trary to public policy ; and, 5th, that executed contracts, though 
based on such treasury-notes, should not now be disturbed by the 
courts. )—Scheible v. Bache. ...... 2.220. ceceee cone ocecscosee 

13. Receipt of Confederate money by administrator or ulate and in- 
vestment in Confederate States bonds.—The principles settled in the 
cases of Dockery v. McDowell, and Watson v. Stone, (40 Ala. 441, 
476,) as to the receipt of Confederate money by administrators and 
guardians, and investments by them in Confederate States bonds, 
re-affirmed.— Beasley and Wife v. Watson ...-....-....06. 

Also, Glenn v. Glenn 
Harris v. Parker. 

14. Ratification of judgments by ordinance of State convention.—The 
ratification of judgments rendered during the war, by the ordinance 
of the State convention adopted on the 28th of September, 1865, 
(Ordinance No. 26,) ‘‘relieves them from any objection which might 
be taken to them on the ground that, at the time of their rendition, 
the State was in a position of open hostility and war with the Fed- 
eral government.” —Randolph v. Baldwin 

15. ‘Stay law” of 1861, prohibiting issue of executions en judgments.— 
The fifth section of the act approved December 10, 1861, (entitled 
‘‘An act to regulate judicial proceedings,” and commonly known 
as the ‘‘stay law,”) which prohibited the issue of an execution on 
a judgment, without the written consent of the defendant, until the . 
expiration of twelve months from the ratification of a treaty of 
peace between the United States and the Confederate States, was 
unconstitutional and void, whether tested by the constitution of 
the United States, or by that of the Confederate States.— Hudspeth 
F Co ©. Davis... ..cccces 20+. sli hl Liseia cialalanaens uate dtc’ 389 

16. Act of February 18, 1867, to prevent discontinuance of wndecided 
appeals.—The act approved February 18, 1867, entitled ‘‘An act to 
prevent undecided appeals to the supreme court from losing their 
force, by discontinuance or otherwise, unless the appellant move 
for a discontinuance after legal cause therefor has occurred,” (Ses- 
sion Acts, 1866-67, p. 547,) so far as it operates on appeals which 
had been discontinued by operation of law at the time of its pass- 
age, is an attempt by the legislature to exercise judicial power, and 
is, therefore, unconstitutional and void.—Carleton & Slade v. Good- 
I aids saksinsinscs nck as ewnsensesndess'ceasnpensass VE 

17. Manufacture of arms by or for State.—There is no constitutional 
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provision, State or Federal, which prohibits the manufacture of 
arms by a State, or the making of a contract with other persons for 
their manufacture.—Pation v. Gilmer 

18. Validity of contract between State and Alabama Arma Mawufticter- 
ing Company.—Neither the contract between the State of Alabama 
and the Alabama Arms Manufacturing Company, nor the act of the 
legislature under which the contract was made, (Session Acts, 1861, 
p. 75,) shows on its face that the arms were to be manufactured 
during the late war, or that the contract was otherwise illegal and 
void ; consequently, the court can not, on demurrer to a complaint 
for a breach of the contract, declare the contract void.—S. C 

19. State taxation of imports.—A person who purchases goods from 
an importer, after they have been brought within the boundaries 
and jurisdiction of the United States, but before they have been 
delivered at the port of entry, and before duties have been paid on 
them, and who then transports them, at his own expense, to the 
port to which they were consigned, is not an importer, and is not 
entitled to be subrogated to the rights and immunities of his vendor; 
but the goods, or the proceeds of their sale, are subject in his hands 
to taxation by State authority, although he retains and sells them 
in the unbroken packages in which they were imported.— Mayor 
and Aldermen of Mohile v. Waring 

20. Same.—Held, on the authority of Hinson v. Lott, (40 Ala. 123,) 
that the provision contained in the tenth section of the first arti- 
cle of the constitution of the United States, which prohibits the 
States to ‘‘lay any imposts or duties on imports,” does not take 
away from the State the right to tax, or to delegate to a municipal 
corporation the power to tax, the sales of articles which have been 
brought here from other States of the Union, although they are sold 
by the importer in the form, bulk, and packages in which they are 
so imported.— Woodruff & Parker v. Parham......----+++++ese--- 334 

21. State taxation of steamboats and vessels.—The provision of the 
Federal constitution, (art. I, § 10,) which prohibits a State to ‘lay 
any duty on tonnage,” applies to and includes vessels which are 
licensed in the coasting trade, and which are exclusively engaged 
in the tonnage and lighterage business in the bay and harbor of 
Mobile, carrying passengers and freight between the city and ves- 
sels at anchorage in the bay; and as to such vessels, the tax im- 
posed by the twelfth paragraph of the second section of the reve- 
nue law approved February 22, 1866, (Session Acts, 1865-6, p. 7,) 
‘on all steamboats, vessels, and other water-craft plying in the 
navigable waters of the State, at the rate of one dollar per ton of 
the registered tonnage thereof,” is unconstitutional and void.—Lott 





CONTRACTS. 

1. Contracts made on Sunday.—There is a material difference between 
the provisions of the Code, (§§ 1571, 3302-03,) and the provisions 
of the act of 1803, (Clay’s Digest, 592, § 1,) in relation to violations 
of the sabbath by contracts or worldly business: the act of 1803 
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prohibited all worldly business on that day, while the inhibition of 
the Code is restricted to certain specified acts, and, being pe- 
nal in its character, must receive a strict construction.—Flanagan 


2. Same.—The writing and signing of a note on Sunday is not a con- 
tract, unless it is also delivered on that day; nor does the statute 
(Code, § 1571) prohibit the writing and signing of a note on that 
day, and delegating to another, either expressly or by implication, 
authority to deliver it to the payee on another day.—S. (......... 

3. Same.—In an action on a promissory note, signed by two sureties 
and their principal, as joint makers ; the only evidence in the case 
showing, that the note was written on Sunday morning, at the house 
of one of the sureties, and was then and there signed by said surety 
and the principal, (the other surety and the payee not being pres- 
ent,) and that the principal then took it and rode away; the court 
may properly refuse to instruct the jury, at the instance of said 
surety, ‘‘that if she was only surety on the note, and if all she did 
in relation to the execution of it was done on Sunday, they can not 
find against her ;’ and may also refuse to instruct them, at the in- 
stance of the principal, ‘‘that if he signed the note on Sunday, and 
there was no proof as to when it was delivered, they could not find 
against him.”—S. 

4. Validity of contract between State and Alabama Arms Manufacturing 


Company.—Neither the contract between the State of Alabama and 
the Alabama Arms Manufacturing Company, nor the act of the leg- 
islature under which that contract was made, (Session Acts, 1861, 
p. 75,) shows on its face that the arms were to be manufactured 
during the late war, or that the contract was otherwise illegal and 
void ; consequently, the court can not, on demurrer to a complaint 
for a breach of the contract, declare the contract void.—Patton v. 


. Validity of contract made within Confederate States during war.— 
The validity of contracts made within the territorial jurisdiction of 
the Confederate States, during the late war with the United States, 
must be tested by the constitution and laws of the governments de 
facto which then existed in that jurisdiction, and not by the consti- 
tution and laws of the United States.—<Scheible v. Bacho 

6. Same.—Held, on the authority of Scheible v, Bacho, (supra, ) that 
a promissory note, executed in Alabama, in December, 1864, and 
payable on its face in Confederate currency, is not illegal and void, 
and that an action may be maintained for a failure to pay such note 
at maturity.—Kirtland v. Molton 

7. Enforcemeut of executory contract, based on loan of Confederate 
States treasury-notes.—An executory contract, based on a loan of 
Confederate States treasury-notes, being valid by the lex loci con- 
tractus at the time it was entered into, may now be enforced in the 
courts of this State, acting under the constitution and laws of the 
United States ; although the issue of such notes by the Confederate 
States was in contravention of the policy and interests of the 
United States; and although the use of such notes, in private 
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12. Mistake.---In an action on a written contract, an alleged mistake 


LT EST CIEE CEE ALAC iet atta aitteLtitiattttNi eta 


contracts between citizens, remotely contributed to the further- 
ance of the original illegal purpose for which they were issued. 
(Byxp, J., dissenting, held—1st, that the ordinance of secession, 
adopted in Alabama on the 11th January, 1861, was a nullity; 2d, 
that the constitution of the United States was, in legal contempla- 
tion, in force throughout the whole country during the war ; 3d, 
that the validity of all contracts, now sought to be enforced through 
legal tribunals, must be determined by reference to the laws and 
policy of the United States ; 4th, that the issue of treasury-notes by 
the Confederate States, to circulate as money, was contrary to the 
laws and policy of the United States, and the circulation of such 
notes as money, or as the basis of contracts, was equally illegal, 
and contrary to public policy; and, 5th, that executed contracts, 
though based on such treasury-notes, should not now be disturbed 
by the courts. )—Scheible 2. Bach0....cccseccccccccccccccsccscees 


. Purchase of cotton by foreign bank, during late war, with Confeder- 


ate States treasury-notes ; validity of contract.—The purchase of 
cotton by a foreign banking corporation, in this State, is not an 
exercise of ‘‘the privilege of banking,” with the meaning of section 
939 of the Code, (Revised Code, § 1176,) which requires such cor- 
porations to exercise that privilege ‘‘by the exclusive use of gold 
and silver coin and bank-bills issued by authority of this State ;” 
consequently, the contract for such purchase is not void under the 
provisions of that statute, because the price was agreed to be paid, 
and was paid, in treasury-notes of the Confederate States; but such 
contract is void under the laws of the United States, and the procla- 
mations of the president issued in conformity thereto, (12 U. 8. Stat- 
utes at large, 257, 1264, 1267,) when shown to have been made in 
Alabama, in December, 1862, after the capture of New Orleans by 
the Federal forces, by a banking corporation which was chartered 
under the laws of ool and which was located in New Or- 
leans.---Morris v. Haill.. pbeaiSE Redan wireecnesen koouaws ooxe'e 


can not doany act, nor make any contract, outside of the limits of 
the State by which itis created, unless the power to do so is express- 
ly conferred by its charter.---§. C...... ..ccccccncsccccccecess 


10. Delivery of possession under invalid enntrest s estoppel en ‘iin 


If the vendor of a chattel receives payment of the purchase-money, 
and delivers possession of the property to the purchaser, he can 
not be heard, in a court of law, to assert the invalidity of the con- 
tract as a ground of recovery, whether such invalidity arises from 
the illegality of the consideration, or from the legal incapacity of 
the purchaser to make the contract.---S. C.... 222-2. .2-22- seeeee- 


11. Exeuse for non-performance.—The condition of a replevin bond, 


executed in 1859, for the forthcoming of slaves taken under attach- 
ment, having become, by the abolition of slavery before forfeiture, 
both illegal and impossible of performance, the surety is discharged 
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9. Extra-territorialjcontract ae corporation. ete, that a corporation 
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from all liability. — Glover v. Taylor § C0.....0c00.-eeceeeeeeees 124 





INDEX. 





CONTRACTS—Continvep. 


is not available as a defense ; the mistaake must be first corrected, 
by an appropriate proceeding, in equity.---Steamboat Belfast v. 


See, also, BarnMENT, 
Bonps. 


CORPORATION. 
1. Liability of municipal corporation to garnishment.—Under the pro- 
visions of the act approved February 22, 1866, (Revised Code, 
§ 2895, ) process of garnishment lies against 2 municipal corpora- 
tion, to subject the wages or salary of a policeman to the satisfaction 
of a judgment obtained against him.—City Council of Montgomery 
De FES Sis heh ced cckwcd se dinraccesvissssidesnten tells « 
2. Answer of nih sanperetiion. —Under the peewisions of this statute, 
the answer of the corporation is not required to be under its cor- 
porate seal, but may be made by the treasurer, upon whom the 
garnishment is served.---§. C........--... baie. smarts 
3. Extra-territorial contract of corporation. feet debe corporation 
can not do any act, nor make any contract, outside of the limits 
of the State by which it is created, unless the power to do so is ex- 
pressly conferred by its charter.---Morris v. Hall........---..0.- 


COUNTY. 
See Action, 1, 2. 


CRIMINAL LAW. 

1. Buying or receiving stolen property ; constituents of offense—The 
offense of buying or receiving stolen property, knowing it to have 
been stolen, (Code, § 3178, 3182; Revised Code, § 3710,) may be 
consummated through the instrumentality of others, without see- 
ing the property.— Huggins v. The State. 

2. Same ; sufficiency of indictment in averring guilty knowledge.—An 
averment that the defendants ‘‘feloniously bought or received two 
horses, of the value of one hundred dollars each, the personal pro- 
perty of S. W., which said horses had before then been feloniously 
taken and carried away, and they (the said defendants) well know- 
ing that the said horses had been feloniously taken and carried 
away,”—shows with sufficient certainty that the defendants had 
knowledge of the larceny at the time they bought or received the 
horses.—S, C 

. Same; variance ; charge tending to mislead jury.—Under an indict- 
ment for buying or receiving stolen property, (Code, § § 3178, 3182; 
Revised Code, § 3710,) a conviction cannot be had on proof of 
concealing, or aiding in the concealment of the property ; yet the 
court may properly refuse to instruct the jury, at the instance of 
the defendant, *‘ that, although he may have concealed, or aided in 
the concealment of the property, knowing it to have been stolen, 
they cannot find him guilty as charged in the indictment,” since 
such charge does not negative the buying or receiving.—S. C 
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4. Defendant's declarations connected with prosecution, tending to show 
implied admission of guilt.—Any conduct on the part of the defend- 
ant, in reference to the prosecution pending against him, which 
tends to authorize the implication of an admission of guilt by him, 
is competent evidence against him ; as where one of his bail sug- 
gested to him that he might risk a liability on his bond for six 
months longer, and possibly compromise it if necessary, and he 
replied, ‘‘Do as you see fit." —S. C.........-... Sceuvataecses, SUB 

5. Voluntary escape; sufficiency of indictment for. —An indictment 
for a voluntary escape, (Penal Code, § 28 ; Revised Code, § 3569, ) 
which conforms substantially to the form oresstibea by the statute, 
(No. 46,) is sufficiently definite and certain to authorize a convic- 
tion for a voluntary escape, whether the defendant be an officer or 
not.— Kavanaugh v. The State.......c.0.+cccces cccces coccce ceeess OOD 

6. Same; conviction of less offense than charged.—Under an indiet- 
ment against an officer, for a voluntary escape, a conviction may 
be had for a negligent escape, (Penal Code, § 647; Revised Code, 

§ 4199, ) because the greater offense includes the less ; but, whether 
a conviction can be had on proof of a voluntary escape, under an 
indictment which charges a negligent escape, as was held in Nail 
v. The State, (34 Ala. Rep. 262,) quwre ?—S. C..........-222-22--- 399 

7. Same ; same.—Although a special deputy, ‘‘employed in a par- 
ticular case” by a sheriff, is not an officer within the meaning of the 
constitution, or of section 29 of the Penal Code, (Revised Code, 

§ 3570, ) which relates to negligent escapes by officers ; yet, at com- 
mon law, if he had the legal custody of a person who was charged 
with an indictable offense, and negligently suffered such person to 
escape, he might be indicted and convicted for a negligent escape ; 
and under the provisions of the Penal Code, (§ § 28-9, 210, 570; 
Revised Code, § § 3569-70, 3757, 4120,) if the indictment charges 
that he had the legal custody of a person charged with an indict- 
able offense, and voluntarily suffered such person to escape, he may 
be convicted of a negligent escape, and fined any sum not exceed- 
ing five hundred dollars, as prescribed by section 207 of the Penal 
CG, vn ten connnceecs cadet Sib ekadinnse senssatooseos cy. SOO 

8. Larceny ; assecsing value of stolen property.—Under an indictenant 
for the larceny of a horse, (Code, § § 3180, 3175,) it is not error to 
refuse to instruct the jury, at the instance of the defendant, ‘‘ that 
they must assess the value of the property according to its value in 
gold.”-- Yarborough v. The State.....cc0- es-e--20e. .. 405 

9. Proof of criminal acts not charged, as relevant to unsetion of ‘ee. 
tity, intent, or guilty knowledge.—Where the question of identity or 
intent is involved, or where it is necessary to show a guilty knowl- 
edge on the part of the prisoner, evidente may be received of other 
criminal acts than those charged in the indictment.—S. C.... .... 405 

10. Competency of convicted felon, who has been pardoned, as witness. — 

A pardon restores the competency of a felon, who has been rendered 
incompetent as a witness by a conviction of an infamous crime, 
although it is not affirmatively shown ‘‘that the warrant of pardon 
restored him to the rights of citizenship.”—S. C..........-2-..... 405 
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11. Larceny ; what constitutes asportavit.—Where the only witness for 
the prosecution, under an indictment for the larceny of a hog, tes- 
tified, ‘‘that he heard a gun fire in the woods, and, immediately 
afterwards, heard a hog squeal; that he saw the defendant, soon 
afterwards, chasing the hog, and pursued him ; that the defendant 
chased the hog about one hundred yards, and was in the act of 
striking it with his gun, when witness came up with him, and 
asked him what he was doing ; and that he replied, he had shot at 
a squirrel, and hit the hog, and he wanted to see where the hog was 
shot,” —held, that this did not show a sufficient caption or asportavit 
to consummate the offence of larceny.— Wolf v. The State........ 412 
12. Same; ownership of stolen property ; variance.—When the owner- 
ship of the stolen property is laid in three persons as executors, a 
conviction can not be had on proof that the ownership was in two 
of them only.— Parmer v. The Staie. ...... 22-202. eeeeeeee seen 416 
13. Conviction of attempt to commit misdemeanor charged.—Under an 
indictment for a misdemeanor, a conviction may be had of an at- 
tempt to commit the offense charged, if the proof fails to show that 
the offense was consummated.— Wolf v. The State.. ceesevsees Ale 
14. Sezerance of trial discretionary.—The allowance “a a severance, 
in a criminal case, is a matter of discretion with the primary court, 
(Penal Code, § 638; Revised Code, § 4190,) and its refusal is not 
error.—Parmer v. The State.. More! éinhimmxeythe Ole 
15. Organization of grand jury hen by wens In @ criminal case, 
the record must affirmatively show the organization of the grand 
jury ; and an endorsement on an indictment, which purports to be 
signed by the foreman of the grand jury, is not sufficient proof of 
that fact.—S. C........-----+-.---- bo Sceeebensapheemna ness OOO 
16. Illegal toll; suffieiency of indictment against keeper of public 
bridge. —In an indictment against the keeper of a public bridge, 
for exacting illegal toll, (Code, § 1199,) there must be an averment 
that the bridge was licensed by the commissioners’ court of the 
county, and the prescribed rates of toll must be specified ; an aver- 
ment that the bridge ‘‘ was chartered by the commissioners’ court” 
of the county, and that the defendant, ‘‘being employed as the 
keeper of said bridge, did demand and collect from B. F. P. larger 
toll than is authorized by said charter,” is not sufficient.—Lewis v. 
PR Dba ceceksncccccccwsee wacne sens petiecebusvcumetsinsnss SEE 
17. Charge ignoring proof of venue.—A charge to the j jury ina cotutine’ 
case, which authorizes them to find the defendant guilty without 
proof of the venue, is erroneous.—Green v. The State............. 419 
18. Charge ignoring intent.—A charge which‘authorizes the jury, in a 
prosecution for perjury, to find the defendant guilty without proof 
that the false oath was taken willfully and corruptly, is erroneous. 
Meise ono cce cs cnceccecicenecdene dasa esacsessesssetocures 419 
19. Proof of venue.—The appellate court will not pass on the suffi- 
ciency of the proof of venue in a criminal case, where no question 


was raised in the court below in [reference to it.—Huggins v. The 
oki. 
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20. Criminal jurisdiction of justice of the peace.—Under section 384 
of the Penal Code, (Revised Code, § 3932,) a justice of the peace 
has jurisdiction of larceny, concurrently with the circuit court, 
where the value of the stolen property is less than ten dollars ; and 
this jurisdiction is not taken way, oraffected, by the acts approved 
respectively on the 7th December, 1866, and the 3ist January, 
1867, (Session Acts, 1866-7, pp. 115, 306,) which repealed the two 
acts approved on the 20th January, 1866, (Session Acts, 1865-6, pp. 
118, 119,) conferring jurisdiction in criminal cases on justices of 
the peace, and regulating proceedings before them.—Ex parte 

410 


PETE oo kecbbcunccbone case bone oc deresenes Soneeeseseecs 


DAMAGES. 


1. Measure of, for breach of contract.---In anaction by the buyer, 
against the seller, to recover damages for the breach of a special 
contract to deliver cotton at a specified time and place, the measure 
of damages is the value of the cotton at the time of the breach ; 
and the fact that the price has been paid in advance, does not af- 
fect the principle.---Rose’s Executors v. Bozeman......---.----.-- 678 

2. Same.---In an action on several promissory notes, payable on their 
face in Confederate currency, in February, April, and June, 1865, 
the measure of damages is the value of the specified currency at 
the maturity of the notes respectively. ---Kirtland v. Molton....... 548 

3. Same, as affected by ordinance of September 28, 1865.---The third 
section of the ordinance adopted on the 28th September, 1865, (No. 
26,) which provides that, in suits upon contracts made between the 
1st September, 1861, and the 1st May, 1865, ‘‘ parol evidence shall 
be admissible to prove what was the consideration thereof, and 
whether or not the parties thereto understood or agreed that the 
same should be discharged by a payment in Confederate currency 
or treasury-notes ; and if so, or if itappearsso from the contract, 
then to show what was the real or true value of the consideration 
of the said contract, and what amount the plaintiffis legally, justly, 
and equitably entitled to receive according to the contract, by the 
judgment of the court,” so far as it would affect the measure. of 
damages for the breach of an express contract, and make the value 
of the consideration an element in determining the damages for a 
breach, is violative of the obligation of such contract, and is, there- 
fore, unconstitutional and void.---S. C..........0ceececeececceeee 548 

4. Relevancy of evidence on question of damages.---The fact that the 
plaintiff in detinue, having obtained the possession of the property 
in controversy by executing the statutory bond, (Code, § 2192,) 
afterwards sold the property under the mortgage which was the 
foundation of his title, and that the defendant became the pur- 
chaser at the sale, and received the property under his purchase, is 
not competent evidence for the plaintiff, under the plea of the gen- 
eral issue, for the purpose of mitigating the defendant’s damages. -- 
Sg ee 
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DEPOSITION. 


1. Notice of filing interrogatories. —On motion to suppress the deposition 
of a witness before the commencement of the trial, on account of the 
failure to give notice of the filing of the interrogatories, the sheriff 
may amend his return, so as to show that notice was in fact given; 
and the return being thus amended, the motion to suppress may 
be overruled, although the return does not show when the notice 
was given, nor that it was given ten days before the deposition 
NW. FTI oo sins secs Se wcds cotnascondadiass 701 


DETINUE. 


1. When action lies.—The plaintiff can not recover in detinue, when 
the general issue is pleaded, without proving that the defendant had 
possession of the property at the commencement of the suit, or 
showing facts which bring the case within the exceptions to the 
general rule as to possession ; and in the absence of such proof by 
the plaintiff, it is error to instruct the jury that, ‘‘under the plead- 
ings in the case, a possession by the defendant would be implied. 
TOHEL C: CROMOOUUN GF C0. oo nao cscses cinccces cesssscccsescs sexs 158 
2. Proof of outstanding title by defendant.—Where the plaintiff in deti- 
nue, never having had actual possession, is driven to proof of his 
title to sustain the action, the defendant may defeat a recovery by 
proof of a superior outstanding title in a third person, without con- 
necting himself with it.—S. Co... 2.2.0. coc. none conn cocces cace ee 158 
3. Relevancy of evidence on question of damages.—The fact that the 
plaintiff in detinue, having obtained the possession of the property 
in controversy by executing the statutory bond, (Code, § 2192, ) af- 
terwards sold the property under the mortgage which was the foun- 
dation of his title, and that the defendant became the purchaser at 
the sale, and received the property under his purchase, is not com- 
petent evidence for the plaintiff, under the plea of the general issue, 
for the purpose of mitigating the defendant’s damages.—S. C...... 158 
4, Forthcoming bonds in detinue cases, and under 3d section of ‘‘ stay 
law” of February 8, 1861.—Where the complaint in an action of 
detinue, instituted in April, 1861, is in the form prescribed by the 
Code, (p. 552,) ‘‘for the recovery of chattels in specie ;” while the 
forthcoming bond taken from the defendant, instead of being con- 
ditioned as required by section 2192 of the Code, is drawn in pur- 
suance of the provisions of the third section of the act approved 
February 8, 1861, commonly called the ‘‘stay law,” (Session Acts, 
1861, p. 4,) there is no statute which gives to the bond, when re- 
turned forfeited, the force and effect of a judgment, or authorizes’ 
the issue of an execution on it.—Rose v. Pearson.......--.-.--... 253 
5. Form of judgment.—In detinue for slaves, (or in the analogous ac- 
tion prescribed by the Code, p. 552, ‘‘for the recovery of chattels in 
specie,”) the action having been commenced before the abolition 
of slavery, a judgment, on verdict, may be rendered for the plain- 
tiff, for the slaves or their alternate value, notwithstanding the 
abolition of slavery before the trial. (Byrp, J., not concurring. ) 
NN PO iain aa ise toda sn csccwnes saddens cendendaenndas 687 
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6. Same.—In an action for the recovery of slaves, brought by a mort- 
gagee, judgment on verdict having been rendered for the plaintiff, 
since the abolition of slavery, for the slaves or their alternate value; 
an entry in the judgment, made at the instance of the plaintiff, to 
the effect that ‘‘this judgment is to be discharged on the payment 
of” the balance due on the mortgage debt, as ascertained by the 
verdict of the jury, is, at most, error without injury.—S. C. 

7. Form of verdict ; assessing separate value of property.—In such ac- 
tion, the failure of the jury to assess the value of each of the slaves 
separately, if erroneous, is not an error of which the defendant can 
complain ; since the abolition of slavery, of which the court will 
take judicial notice, has rendered it impossible for the defendant 
to make a voluntary delivery of the slaves, and impossible for the 
plaintiff to compel their delivery by any legal process.—S. C 





DISCONTINUANCE. 


1. Of action at law.—In an action against several defendants, if the 
judgment is erroneously entered up against one of them only, this is 
not a dismissal or discontinuance of the action as to the others, but 
is a mere clerical misprision, which will be considered on error as 


2. Of appeal, by failure to file transcript.—By the settled practice of 
this court, an appeal or writ of error is discontinued, and becomes 
Sunctus officio, unless the transcript is filed at the return term, or 
unless the cause is placed on the docket by an appropriate order ; 
and this by operation of law, without any action on the part of the 
court, or any motion on the part of the appellee.—Carleton § Slade 
v. Goodwin's Executor 
3. Constitutionality of act of February 18, 1867, io prevent discontinu- 
ance of undecided appeals.—The act approved February 18, 1867, en- 
_ titled “An act to prevent undecided appeals to the supreme court 
from losing their force, by discontinuance or otherwise, unless the 
appellant move for a discontinuance after legal cause therefor has 
occurred,” (Session Acts, 1866-67, p. 547,) so far as it operates on 
appeals which had been discontinued by operation of law at the 
time of its passage, is an attempt by the legislature to exercise ju- 
dicial power, and is, therefore, unconstitutional and void.—S. C... 153 


DOWER. 


1, Right to dower, of widow having separate estate ; valuation ofs eparate 
estate——In computing the value of a widow’s statutory separate es- 
tate, on her application for dower in the lands of her deceased hus- 
band, (Code, § 1991; Revised Code, § 2380,) the value of her prop- 
erty at the time of the allotment of dower, and not at the death of 
her husband, must be taken ; and consequently, where her separate 
estate consisted principally of slaves, which were emancipated, af- 
ter the death of her husband, by the abolition of slavery in Ala- 
bama, their value is not to be estimated, (Waker, C. J., dissent- 
ing. )—Steadman v. Steadman. ...2.0+ceeeee eeenee pices nce heasecs 473 
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2. Dower and quarantine of widow having separate estate.—The provis- 
ions of the Code in reference to the right of dower and proceedings 
for its assignment, from section 1354 to section 1372, both inclu- 
sive, apply only to cases in which tho wife has no statutory separate 
estate; and sections 1991 and 1992, which take away or limit the 
right of dower of a widow who has a separate estate, apply only to 
statutory separate estates. (WaLKER, C. J., dissenting. )—Glenn v. 


. Same.—A widow who has a statutory separate estate, no matter 
what its value may be, can not claim, as matter of right, an allot- 
ment of dower in any part of her husband’s lands ; nor has she any 
right to retain the possession of the dwelling-house, &c., which is 
but a statutory substitute for quarantine at common law. (WALKER, 
C. J., dissenting. J—S. C.......e00- Biase Vacresees 


EJECTMENT. 
See Rear AcTION. 


ERROR AND APPEAL. 
I WaHen Appgat Ltrs. 


1. From void decree.---An appeal does not lie from a decree of the 
probate court, which purports to have been rendered on final set- 
tlement of the accounts and vouchers of a deceased administrator, 
and which shows on its face that the court had no jurisdiction to 
render it ; and an appeal from such a decree will be dismissed by 
the court, ex mero motu. (A. J. WALKER, C. J., dissenting. ). ee 
Vs COCKTEN. . 22.5 cee c cc cccceccaccce ce ative Seater man se’ 

2. From order granting or refusing vehonnlings ~The action of the aot 
mary courts in granting or refusing a new trial under the ordinance 
of the State convention adopted on the 28th September, 1865, (No. 
26,) unlike their action on a petition for re-hearing under the Code, 
(§§ 2407-17,) will not support ‘an appeal.---Ketchum and Wife v. 
DOERR GNA WEE .0.0 00. ccccceccccscvcccccc ccccccccccce geecccccee 

3. From decree of pene distribution. Under the provisions of the 
act approved December 12, 1857, (Session Acts, 1857-8, p. 244,) an 
appeal lies from a decree or order for the partial distribution of a 
decedent’s estate, in favor of the personal representative, as well 
as in favor of the distributee.---Harrison’s Adm’r v. Meadors and 


Wife. .ccseccccccccccceccccce coccee cesccscccceccecsescccccs cove 


II Practice, 


4, Parties to appeal.—The purchaser of lands, sold under an order 
of the probate court, for the purpose of making an equitable divi- 
sion among the heirs, is not a necessary party to an appeal sued out 
by the heirs, to reverse the order of sale and the subsequent order 
confirming the sale.---Hoard v. Hoard’s Adm’r...--...+++++---+-- 590 
5. Receiving satisfaction of order or decree appealed from.—An appeal 
from an order of the probate court for the sale of a decedent’s lands - 
for division, and from a subsequent order confirming the sale, will 
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not be dismissed, at the instance of the administrator, because the 
infant heirs, who are the appellants, have received the proceeds of 
sale on final distribution of the decedent’s estate, and have not of- 
fered to make restitution ; itbeing shown that the money was vol- 
untarily paid by the purchaser, and received by the administrator, 
more than twelve months before it became due by the terms of 
sale, and that the payment was thus made, in 1863, in Confederate 
antes tener pete, 0 oi. cw ckeind cisees cvcwen siceee canoes 590 
6. Afirmance on certificate.---Under the Code, (§ 3031,) unlike the 
practice under the former statute, (Clay’s Digest, 308, § 13,) an 
affirmance of a judgment on certificate, on account of the failure 
to file the transcript at the return term of the appeal or writ of er- 
or, can only be had at the return term.---Carleton § Slade v. Good- 
CEST 5. ices ccnvinsccess (iawebeeaketessadees sss» EB 
7. Discontinuance, ty: failure to file anne ---By the settled prac- 
tice of this court, an appeal or writ of error is discontinued, and 
becomes functus officio, unless the transcript is filed at the return 
term, or unless the cause is placed on the docket by an appropriate 
order; and this by operation of law, without any action on the 
part of the court, or any motion on the part of the appellee.---§. C. 153 
8. Same.---The act approved February 18, 1867, entitled ‘‘An act to 
prevent undecided appeals to the supreme court from losing theit 
force, by discontinuance or otherwise, unless the appellant move 
for a discontinuance after legal cause therefor has occurred,” (Ses- 
sion Acts, 1866-67, p. 547,) so far as it operates on appeals which 
had been discontinued by operation of law at the time of its pass- 
age, is an attempt by the legislature to exercise judicial power, 
and is, therefore, unconstitutional and void.---S. C...-........... 153 
9. Citation ; form, service, and return of.---A citation on appeal (Code, 
§ 3018) may be in the form of a notice,addressed to the appellee,and 
must be executed by the sheriff, and returned by him to the officer 
by whom it was issued ; and the original citation, with the return 
of service endorsed thereon, may be forwarded to the appellate 
court, with the transcript, though the better practice is to copy it 
into the transcript, (Code, § 3022,) asa part of the ‘proceedings 
in the cause.”---Harris’ Heirs v. Harris’ Adm’r, ..----..-+-++-+-+++ 364 
10. Certificate to transcript ; by whom given.---When the final certifi- 
cate, appended to a transcript, purports to be signed by the probate 
judge of the county, the transcript will not be struck from the files 
on motion, on the ground that the officer giving it is notin fact the 
probate judge ; the right to an office cannot be determined on such 
a motion.---S, C.......6. aes cocceee . 364 
11. Certificate of appeal ; cortiovert. —When ‘the clerk does eat: certify 
the time when the appeal was taken, nor even the fact that any ap- 
peal at all was taken, (Code, §§ 3016, 3022,) the appeal will be dis- 
missed on motion ; but, if the transcript shows that a sufficient 
certificate might have been made, and the cause is submitted on the 
merits when regularly reached on the docket, and the submission 
js afterwards set'aside, at'the instance of the appellee,in the absence 
of the appellant’s counsel, the court will continue the motion to 
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dismiss, and award a certiorari, ex mero motu, to perfect the certifi- 

cate.-—Ala. & Miss. Rivers Railroad Co. v. Hungerford...---+...00+ 388 
12. Assignment of error by party not appealing.—On appeal from a 

judgment of the circuit court, instructing the sheriff how to apply 

certain moneys in his hands on sundry executions, an assignment 

of error by one of the plaintiffs in execution, who took no appeal, 

though he reserved a bill of exceptions, will be treated as a nullity 

by the court, when it is not made with the consent of all the par- 

ties in adverse interest, and there is no joinderin error by them 

as to such assignment.— Kirksey v. Hardawdy.......seeeseeeseeee 330 
13. Waiver of objections to appeal, &c., by joinder in error.—Where an 

appeal from a decree in chancery is sued out in the name of one of 

the defendants only, and errors are assigned in the names of all the 

defendants, a joinderin error is a waiver of all objections that 

might be raised, either to the appeal, or to the assignments of error. 

COrler OF TROMPION s 0535s wctns cise o's chlstacceseestinisnatioslecssuas 375 
14. Same.—A motion to dismiss an appeal, on account of the failure 

of the clerk to certify that an appeal was taken, or that any security 

for the costs was given, comes too late after a dst in error. 

MEMES BION SOHONE © «.<% cn clsea cas sos eeeledecenis vic keen ies a 
15. What is retest. —The saieetinbe court ean revise the decision 

of the probate court on the facts of the case, unless the record sets 

out all the evidence that was before the probate court.—S. C....... 383 
16. Same.—When the record does not set out the evidence, on which 

the court below granted a re-hearing after final judgment, (Code, 

§ 2408,) the appellate court can not revise its action.—Harrison v. 

a dicts eile 8804 68 ten caniaevermevineid scdaslonmtasas > Se 
17. Error without injury, in edmieaton of illegal evidence—Where the 

bill of exceptions purports to set out all the evidence, and shows 

that the plaintiff was not entitled to recover, the admission of ille- 

gal evidence, against his objection, is, at most, error imine 

Hawkins’ Adm’r v. Dumas........--2- seeeees .. 391 
18. Same.—On the trial of an issue before the cookie pony with- 

out the intervention of a jury, the admission of illegal evidence is, 

at most, error without injury, since the appellate court, in passing 

on the merits of the case, will consider only the legal evidence.— 

Kirksey v. Kirksey. . snansisanwaenacineuale scsi maaiameneee cass ORO 
19. Same.—The sileninioas: of redundant evidence, against the objeo- 

tion of a party, is, at most, error without injury.—Jemison § Sloan 

ITIL BULLE DOULOUR® aul {.'sisieis amin na iaeiosiv.c cnatals\o ciclo s oleinicieieinteveies 283 
20. Same.—The admission of evidence which is, prima facie, incom- 

petent, is, at most, error without injury, when the record shows 

that the necessary preliminary proof was afterwards introduced.— 

Montgomery & West Point Railroad Co. v. Edmonds........++.+00++ 667 
21. Presumption in favor of ruling of primary court.—In a case be- 

fore the probate court, where the correctness of the ruling of the 

primary court depends on the proof, and the record does not pur- 

port to set out all the evidence on which the probate judge acted, 

the appellate court will presume that his decision was justified by 

the evidence.— Wills & Hobbs v. Rand’s Adm’rs.......0.se.e++22- 199 
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22. Same.—On an application by the sheriff, for instructions as to the 
appropriation of money under sundry executions in his hands, the 
appellate court can not revise the ruling and decision of the primary 
court, unless all the evidencc is set out in the record.— May v. Lewis. 315 

23. Same.—When it is necessary that a decree of the probate court, 
to be affirmed on error, should have been rendered at a regular 
term of the court, and the record does not affirmatively show that 
it was rendered at a special term, the appellate court will presume 
that the regular term was continued, from day to day, until the day 

on which the decree was rendered.—Harrison’s Adm’r v. Meadors 
and Wifé........... Adcwchbbe Eb bebeenves seccdecisets secs’ TE 

24. Same.—When a cause is » submitted to the decision of the court 
on an agreed statement of facts, the court is not authorized to 
presume the existence of any other facts than those agreed on; nor 
will the appellate court indulge such presumption, even for the pur- 
pose of sustaining the judgment.—Kirkesey v. Hardaway 

25. Review of decision of probate court on contested question of fact.— 
In reviewing the decision of the probate court on a controverted 
question of fact, which was tried before the court without the 
intervention of a jury, the appellate court will not reverse the judg- 
ment, except in cases where, upon established legal principles, the 
verdict of a jury would be set aside by the court.— Kirksey v. Kirk- 





ESTATES OF DECEDENTS. 

1. Sale of lands for division; nalure of proceeding, and jurisdiction of 
court.—Repeated decisions of this court have settled the doctrine, 
that a proceeding before the probate court for the sale of a dece- 
dent’s real estate, for equitable. division among the heirs, is in rem ; 
that the jurisdiction of the court attaches on the filing of a petition, 
stating therein a statutory ground for the order of sale ; and that 
where the jurisdiction of the court has attached on the filing of such 
a petition, mere errors and irregularities in the proceedings do not 
render void the order of sale.—Satcher v. Satcher’s Adm’r 

2. Same ; sufficiency of petition.—An averment in the petition, that the 
lands can not be ‘‘fairly, beneficially, and equitably divided,” with- 
out a sale, is a substantial compliance with the statutory requisition 
that they ‘‘can not be equitably divided,” (Code, § 1867, ) and is suf- 
ficient to sustain the jurisdiction of the court on a motion to set 
BRIO MOBO SS U veensd cconss cuewst sb25Ss bobeur sseece sce. ccs. 

3. Same, as affected by act of February 7, 1854, “ to regulate the sale of 
real and personal: property by executors and administrators.” —The 
principles above stated are not in any manner changed or affected 
by the provisions of the act approved February 7, 1854, (Session 
Acts, 1853-4, p. 55,) entitled ‘An act to regulate the sale of real 
and personal property by executors and administrators.” The word 
act, as used in the fifth section of that statute, means the fifth sec- 
tion only, and not the whole act. (Byrp, J., dissenting. )—S. ox 

4. Same; sufficiency of petition in describing heirs.—If the petition does 
not state the ages and christian names of the heirs, although it 
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shows that they are infants, and states the name of their guardian; 
it is fatally defective, (Code, § 1868,) and will not support an order 
of sale; and if these omissions or defects in the petition can be 
cured, in any case, by the recitals contained in the order of sale, 
they are not cured by a recital, as in this case, that the names of 
the infants were Angeline and Mary, while the depositions on file 
simply describe them as: Angie and Mollie.—Hoard v. Hoard’s 


5. Same; same.—A petition for the sale of a decedent’s real estate, for 
the purpose of making an equitable division among his heirs-at- 
law, (Code, § 1868,) which states the names of all the heirs, de- 
scribing four of them as minors, and two of them as married women, 
but not averring whether the latter and their husbands are of full 
age or not, is. fatally defective on error. (WaALkeEr, C. J., express- 
ing no opinion. )—Page and Wife v. Matthews’ Adm’r 

6. Same; notice to heirs.—If any of the heirs, in such proceeding, are 
married women, the statute imperatively requires that the citation 
must be served on their husbands, (Code, § 1870,) as well as on 

719 

7. Same; place of sale.—Under the provisions of the Code, (§§ 1872, 
and 1764, ) and of the act approved November 19, 1853, amendatory 
of section 1764, (Session Acts, 1853-54, p. 252,) an order for the 
sale of a decedent's real estate, for division among the parties in- 
terested, must specify the place of sale ; otherwise, no legal sale can 
be made under it.—_Brown v. Brown's Adm’r 
. Sale of decedent's stock of goods.—To authorize the sale of a dece- 
dent’s stock of goods under the provisions of the act of February 
5, 1858, (Revised Code, § 2074,) it must be affirmatively shown 
that he ‘‘was engaged in mercantile business in this State;” and 
where neither the petition nor the recitals of the court show thjs 
fact, the order of sale is void, and the administrator is chargeable 
as for a conversion of the goods.—Harris v. Parker 

9. Sale of perishable property; sufficiency of petition. —Under the statute 
authorizing the probate court to order a sale of personal property 
belonging to a decedent’s estate, when ‘‘liable to waste, or of a per- 
ishable nature,” (Session Acts, 1853-4, p. 45; Revised Code, § 2067, ) 
it is not essential to the validity of the sale, when collaterally as- 
sailed, that the administrator’s petition should allege that the sale 
‘*would be beneficial to the interests of the estate,” though that fact 
is required to be proved.—S. C. 

10. Same; same.—An averment in the petition, in such case, that the 
property ‘‘is of a character liable to waste, or be consumed by fire,” 
is asubstantial compliance with the requisitions of the statute, and 
is sufficient to sustain the jurisdiction of the court to order the 
WRN a Bic cake d ce senninnes 99éannsnatendéavichanwdes sank ntioces Oe 

11. Division of estate by consent.—The halen at-law and distributees of 
an intestate’s estate may divide all the property among themselves 
by agreement, without any administration on the estate, if there 
are no debts, or if the debts have been paid; and in like manner, 


49 
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where there is a will, the parties interested, being adults, may divide 
the property among themselves by agreement, without probating 
the will; and the effect of such agreement and division, in each 
case, is to invest each distributee with a complete equitable title to 
the property allotted to him.—Carter v. Owens 

12. Partial distribution ; form of decrees.—On partial distribution of 
a decedent’s estate, a separate decree should be rendered in favor 
of each distributee who applies for it ; and a decree for the wife’s 
distributive share should be rendered in favor of husband and wife, 
for the use of the wife. Yet, if a joint decree is rendered against 
the administrator, in favor of the several distributees, for the sums 
ascertained to be due to them respectivély ; anda decree for the 
wife’s distributive share is rendered in favor of the husband, ‘‘in 
rightof the wife, and for her use,”—these are mere irregularities, 
which will be considered on error as amended.—Harrison’s Adm’r 
v. Meadors and Wife.......... ivebub ieiuiessesadensscies SR 

13. Same ; eame.—On an snaliostinn by a distributee, for partial ‘dis- 
tribution, under section 1778 of the Code, itis error to render a 
decree in favor of another distributee, who did not join in the 
application ; but the rule is different, when the application is made 
by the administrator himself.—S. C....... 222. ---- cee eee cee eee ee 

14. Same; notice to administrator.—The case of Br wavabee Admn’r v. 
Brazeale’s Distributees, (9 Ala, 491,) as to the necessity of notice to 
the administrator of the time when a final decree of partial distri- 
bution will be rendered against him, is overruled, in éffect, by the 
case of Allman v. Owen, (31 Ala. 167,) and is hereby expressly de- 
clared to be overruled on that point ; the correct rule being, that 
from the service of process, until the rendition of the final judg- 
ment or decree, the parties are presumed to be in’ court, and need 
no special notice of any order made in the cause.—S. C........-.. 274 





See, also, Execu Tors aND ADMINISTRATORS, 


ESTOPPEL. 

1. En pais ; by declaration.—If an agent, having authority to collect 
or transfer a judgment belonging to his principal, makes a written 
assignment of it to himself, his declaration to his principal, made 
at the time of remitting the money, to the effect that the judgment 
was paid, doesnot estop him, on a subsequent motion by the de- 
fendant to enter satisfaction of the judgment, from showing that 
the transaction was really intended by him at the time, not as a 
payment, but as a transfer of the judgment.—Zastern Bank of Ala- 
bama v. Taylor.. pSetascee eee Spee aera w eat ner ccepee aes. 

2. Same ; by delivery y ‘onder invalid contract. —If the vendor of a chat- 
tel receives payment of the purchase-money, and delivers possession 
of the property to the purchaser, he can not be heard, in a court of 
law, to assert the invalidity of the contract as a ground of recov- 
ery, whether such invalidity arises from the illegality of the consid- 
eration, or from the legal incapacity of the purchaser to make the 
contract.— Morris v. Hall...... .ccces cccece cccccs seccces 1teacee Oe 
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1. On question of damages, in detinue.---The fact that the plain- 
tiff in detinue, having obtained the possession of the property 
in controversy by executing the statutory bond, (Code, § 2192,) 
afterwards sold the property under the mortgage which was the 
foundation of his-title, and that the defendant became the pur- 
chaser at the sale, and received the property under his -purchase, is 
not competent evidence for the plaintiff, under the plea of the gen- 
eral issue, for the purpose of mitigating the defendant’s damages. -- 
FOS, TN FOO saa tin oso. 5 siden cewsiccdee ccvwsscnces ss 1B 
. Proof of outstanding title—Where the plaintiff i in ithantin, never 
having had actual possession, is driven to proof of his title to 
sustain the action, the defendant may defeat a recovery by proof 
of a superior outstanding title in a third person, without connecting 
EE PI Coo. o indices sc ccec need sanvies'ee ccna: 
3. Action against common carrier; proof of quantity or wae of lost 
goods.—In an action against a railroad company, as a common 
carrier, to recover the value of several bales of cotton which were 
destroyed by fire, itis permissible for the plaintiff to prove the 
weight of all the bales which were contained in his shipment, and 
of those which were delivered to the consignee, in order to enable 
the jury to ascertain the weight of the bales which were destroyed ; 
and the admission of evidence showing the weight of the bales 
which were delivered, without first proving the weight of ail the 
bales, is, at most, error without injury, when the record shows that 
the other evidence was subsequently adduced.— Montgomery & West 
Point Railroad Co. v. Edmonds. . pean eunmautte sascen sence tt OOt 
4. Same; proof of valueof car ‘ue - —In such a case, the defend- 
ant can not be allowed to adduce evidence of the value of the car 
on which the cotton was laden, and which was also burned with 
Re Chon ine. cwaner de cnhitbeevasstbannndedbaonnnn sea Oe 
5. Same ; proof of conductor's skill—In such stl, the defendant © can 
not be allowed to adduce evidence of skill on the part of the con- 
ductor, who had charge of the train at the time of the loss, unless 
the plaintiff has first introduced proof of unskillfulness on his part. 
PO ao acmse tad son cwnininc + aces lessees sible iain are isietnlanee macnn cy OOO 
6. Proof of criminal acts ast charged. Wien the question of identity 
or intent is involved, or where it is necessary to show a guilty 
knowledge on the part of the prisoner, evidence may be received of 
other criminal acts than those charged in the indictment.—Yar- 
Dorough v. The Stihe....00ccccccessvecccosaccees cccece 406 
7. Redundant evidence. — Evidence which simply tends to prove an ad- 
mitted fact in the case, or a fact which, under tlfe pleadings, the 
law presumes, is redundant, and the court is not bound to receive 
Sv hiciccnantc csi abivnsiss genes nopaemnniahemn OOe 
8. Same.—The admission of redundant eehbinan is, at most, error 
without injury.—Jemison & Sloan v. Dearing’s Executors 
9. Evidence admissible against one defendant only.—An order of the 
court, admitting one of several defendants in ejectment to defend 
as landlord, does not deprive the plaintiff of the right to introduce 
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evidence on the trial which is competent only against the other de- 
fendants : the landlord may protect himself against the effect of 
such evidence, by a request for appropriate instructions to the jury. 
DE: FPN MI oo vio a otbcese Pie aeiadas besvicctecscns WH 


II Apmissions, Deciarations, Res Gesta, &c. 





10. Trial of right of property ; admissibility of defendant's declara- 
tions, as evidence against claimant.—The conduct and declarations of 
the defendant in attachment, subsequent to the levy of the attach- 
ment and to the transfer to the claimant, and not accompanying or 
explaining any material fact in the case, are not competent evi- 
dence against the claimant.— Pulliam, Wills, Rankin § Co. v. New- 
DO IE 9 8a hci esac ceeds Sasens Viswesbosd syst cevuvs. HB 

11. Same ; defendant 8 and claimant's declarations, as sulienes Sor 
claimant.—The declarations of the defendant in attachment and the 
claimant, made prior to the levy of the plaintiff's’ attachment, in 
the presence of a witness who was called in by them to take an ac- 
count of the stock of goods in controversy, and tending to show a 
sale of the goods by the defendant to the claimant, are competent 
evidence for the claimant.—S. C.. bin Seekessiaccese es . 

12. Settlement of guardian’ jaabeeiite: ‘admissibility of girded é- 
claration, as part of res gestw..—The declaration of a guardian, 
made at the time of lending out money in his hands, that it be- 
longed to his ward’s estate, is competent evidence for him, on 
settlement of his accounts, as tending to prove that fact.—Beasley 
and Wife v. Watson.. R.cebveeatiecee nso Siseice deus SBE 

13. Declarations in ortninal case, tending to show implied aduteston of 
guilt.—Any conduct on the part of the defendant, in reference to 
the prosecution pending against him, which tends to authorize the 
implication of an admission of guilt by him, is competent evidence 
against him ; as where one of his bail suggested to him that he 
might risk a liability on his bond for six months longer, and 
possibly compromise it if necessary, and he replied, ‘‘Do as you 
ooo Rt." Huggins ©. The Bist). .....ccccccnccsccscccccccc ccccce SG 
As to the conclusiveness of declarations, as consiiiating an estop- 

pel en pais, vide infra, 20. 


III BurpeN, WEIGHT, AND SUFFICIENCY. 


14. Burden of proof as to consideration of contract.—In an action on 
a written contract, the writing itself importsa consideration, (Code, 
§ 2278,) and if the consideration is impeached by plea, the onus is 
on the defendant.—Cowan v. Cooper......2...s.seesecccceceeeee+ 187 
15. Same, as to liakility of partner on promissory note executed 
in’ partnership name.—A promissory note, executed by one part- 
ner, during the existence of the partnership, and in the name of 
the partnership, is, prima facie, binding on the other partners, and 
throws on them the onus of disproving their liability ; and this 
principle is applicable to limited partnerships.—Jemison § Sloan v. 
SO Rinna 0's Senekarsesad sects iviscencesessns suse 
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16. Same, as to value of ward’s services, when claimed as set-off against 
guardian.—If the ward claims a set-off against her guardian’s 
charge for board, on account of valuable services rendered to him, 
the onus of proof as to the value of those services is on her.—Cal- 
houn v. Calhoun. . : Rate waaetonmanes a eaere 

17. Same, on trial of i issue nates non on Sihiin. —On the trial of a an issue 
before the probate court, between the distributees and the admin- 
istrator of an intestate’s estate, respecting the genuineness of the 
intestate’s signature to a promissory note, payable to the admin- 
istrator, which the administrator claims as a credit on the doctrine 
of retainer, the burden of proof is on him, as on the plaintiff in 
an action at law; and, as in other civil cases, a mere preponder- 
ance of evidence does not necessarily entitle him to a verdict.— 
TIMARU OL AUN a5 2 airy a iwiate n'a cs Wawle ha vomasissaxietestswbegaa es 

18. Proof of plaintiff’sdebt, on trial of right of property.—As betwoen 
the plaintiff in attachment and a claimant under purchase from the 
defendant, the attachmentitself is sufficient proof of the plaintiff's 
debt against the defendant.— Pulliam, Wills, Rankin § Co.v. New- 
berry’s Adm’? ...c.0 cece ccccce coccees Seccudecsecnases 

19. Proof of venue in criminal case. —_The eppeliate court witht pass 
‘on the sufficiency of the proof of venue in criminal case, where no 
question was raised in the court below in reference to it.—Huggins 
Us LINO HMO a ava madaewlebielanwsencsic sseeesiesacsssoesesieadsoase 

20. Conclusiveness of declarations.—If an agent, having authority to 
collect or transfera judgment belonging to his principal, makes a 
written assignment of it to himself, his declaration to his principal, 
made at the time of remitting the money, to the effect that the 
judgment was paid, does not estop him, on a subsequent motion by 
the defendant to enter satisfaction of the judgment, from showing 
that the transaction was really intended by, him at the time, not as 
a payment, but asa transfer of the judgment.—Zastern Bank of 
Mi ghee 0. Dagfe i225. occ ccccces ccescessccoscesccvescnaseesscen 98 


IV. Martrers Jupiciatty Known. 


21. Abolition of slavery.—The courts are bound to take judicial notice 
of the fact, that slavery ceased to exist in Alabama prior to the spring 
of 1866.—Glover v. Taylor § Co 
Also, Rose v. Pearson...... Bisa bia Hs wyeteua sip idieio. ne Ga baie aw ea eu eee an 

22. Terms of courts.—The appellate court will take judicial notice of 
the day fixed by law for the commencement of the regular terms of 
the probate court ; but, since the term. is not confined by law toa 
single day, nor to any certain number of days, it can not be judi- 
cially known when any particular term ends.—Harrison’s Adm’r v. 
Meadors and Wife 

23. Privale banking-house.—The courts can not judicially know that 
the Montgomery Insurance Company is a banking-house.— Winter v. 
COME onc cocnce cncces cccces cones cocccs cocnce cecce © eccwce coccce 207 
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V. OBJECTIONS. 


24. To evidence competent against one of several defendants.—An order 
of the court, admitting one of several defendants in ejectment to 
defend as landlord, does not deprive the plaintifé of the right to 
introduce evidence on the trial which is competent only against the 
other defendants: the landlord may protect himself against the 
effect of such evidence, by a request for appropriate instructions to 


25. To evidence prima-facie incompetent.—The admission of evidence 
which is, prima facie, incompetent, without the aid of other prelim- 
inary proof, is, at most, error without injury, when the record shows 
that the necessary preliminary proof was afterwards introduced. — 
Montgomery § West Point Railroad Co. v. Edmonds.........-.-+-- 667 

26. To redundant evidence.—The admission of redundant evidence, 
against the objection of a party, is, at most, error without injury.— 


Jemison § Sloan v. Dearing’s Executors...... .2-. .--+ se--e+eeeeee 283 
27. Same.—The court is not bound to receive redundant evidence.— 
WD MII so 5.cosip c's ess oac cS oceiecs sense sse'nsess. Sciesesis des 187 


28. Error without injury, in admission of illegal evidence.—Where the 
bill of exceptions purports to set out all the evidence, and shows 
that the plaintiff was not entitled to recover, the admission of ille- 
gal evidence, against his objection, is, at most, error without injury. 
Hawiias Adan’ t 0. DOmas aos 0ccses cccnescecccscecces cscn conece 391 


VI. Oprnton; Experts, 


29. Comparison of handwriting.—As to proof of handwriting by com- 
parison, the following general rules may be laid down, as the re- 
sult of the authorities : 1st, that it is not allowable for either wit- 
nesses or juries to compare the handwriting of papers not in evi- 
dence for other purposes, with the disputed writing or signature, 
with the view of arriving at a conclusion as to the genuineness of 
the latter ; 2d, that there is no difference, in this respect, between 
the competency of an expert and of a person who has never seen 
the party write ; 3d, that the jury may institute a comparison be- 
tween the disputed writing or signature and other writings or signa- 
tures which are proved to be genuine, and which are in evidence 
before them for other purposes, in order to arrive at a conclusion 
as to the genuineness of the former ; and, 4th, that the doctrine as 
to experts, in such cases, ‘‘relates to ancient writings, which are 
not proved by their antiquity, and to giving their opinion as to the 
genuineness of a signature or writing, founded on a knowledge of 
the handwriting of the party by whom it is said to be written ; or, 
in the case of bank-bills, on aknowledge of the genuineness of bills 
of a similar character, and some skill and experience possessed 
by the witness in detecting counterfeits, which are not possessed 
by the mass of men ; and, perhaps, to an opinion as to whether a 
signature is genuine or counterfeit, without having an acquaintance 
with the handwriting in dispute, but not by comparison.”— Kirksey 


30. Proof of handwriting.—Where a witness is competent to testify 
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to handwriting, and it is permissible to question him as to the gen- 
uineness of a signature, a part of the signature may be concealed 
from him, and he may be asked in whose handwriting the part 
shown him is.—8S. C. 626 

31. Zo what witness may destify.—In an action against a railroad com- 
pany, as a common carrier, to recover damages for the loss of cot- 
ton burned on its cars, a witness for the defendant can not be al- 
lowed to testify ‘‘that every thing was done, which could have been 
done, to save the cotton from being burned.”—Montgomery § West 
Point Railroad Co. v. Edmonds 

32. When witness may testify as to mental capacity—A witness who 
‘*was intimate with the deceased, was a relative, and had stayed at 
his house for some time;”’ and a witness who ‘“‘had known the de- 
ceased intimately for two years before his death, and was with him 
every day or two for a while before his death;”’ are both competent 
to testify as to the mental capacity of the deceased about the time 
of his death.— Stuckey v. Bellah. ....cc0-cceces cons cance cccces eses 


VII. Parot anp WRITTEN. 


33. Admissibility of parol to affect consideration of writing. —In an ac- 
tion on a written contract, by which the defendant promised to pay 
the plaintiffs a specified sum of money, ‘‘to be void if any of them 
shall put in any plea or defense to prevent the probating” of a cer- 
tain will, it is permissible for the defendant to prove, by parol, that 
“in addition to the consideration specified in said writing, it was 
understood and ‘agreed at the time of the execution of said con- 
tract, and before the defendant would sign the same, that she was 
not to be sued, nor disturbed in any way by the plaintiffs, about the 
property given to her by the said will.”— Cowan v. Cooper 

34. Same, to explain certificate of deposit.—When a certificate of de- 
posit has been taken by a guardian in his own name, parol evidence 
is admissible to show that the funds deposited belonged in fact to 
the estate of his ward ; and that fact being shown by parol, the cer- 
tificate ig admissible as evidence for him, in connection therewith, 
to prove the investment.—Beasley and Wife v. Watson 

35. Same, to vary written lease.—Parol evidence is admissible to show 
that a written lease, which purports on its face to have been made 
by an administrator in his own name, was in fact made for the ben- 
efit of the estate.— Russell v. Erwin’s Adm’r 

36. Same, under ordinance of September 28, 1865, to show consideration . 
of Confederate contracts, and agreement for discharge—In an action 
by an endorsee, against the drawer of a bill of exchange, or bank- 
check, which was drawn by a bank in Mobile, on a bank in New 
Orleans, in August, 1862, (after the capture of New Orleans by the 
Federal forces, ) ‘‘payablein currency,” and which wag not presented 
to the drawee until after the close of the late war; itis permissible 
for the defendant, under the provisions of the third section of the 
ordinance (No. 26) adopted on the 28th September, 1865, to prove 
‘*that it was understood and agreed between the bank and said B. 
[payee], at the time of drawing the bill, that, if it could not be 
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sent to New Orleans in a short time, it should be returned to the 
bank, and the same amount of money that B. had paid for it, 
which was Confederate treasury-notes, should be returned to him ;” 
and evidence which tends to show that, at the time the plaintiff 
purchased the bill, this agreement was commuyicated to him by the 
payee, is also competent and admissible for the defendant. (Byrp, 
J., dissenting. )—Tarleton v. Southern Bank of Alabama........... 722 
37. Same.—This ordinance, so far as it admits parol evidence to show 
the consideration of written contracts, and parol agreements for 
their discharge in Confederate money, only changes a rule of evi- 
dence, as the legislative power might lawfully do, and is not viola- 





tive of the obligation of contracts.—S. C...... 252. .eeeee coos noes 722 
Also, Kirtland v. Molton..........ccccccccccveces ie da beiwas ica sie 548 
PRN DEMO. oc nce eacab adorns ea sncucucnman becwche sabi 423 

38. Same.—A bill in chancery, for redemption under a mortgage, is 
within the provisions of the ordinance.—Scheible y. Bacho........ 423 


VIII. Primary anp SECONDARY. 


39. Predicale for secondary evidence.—To authorize secondary evidence 
of the contents of a written contract, which was in the possession 
of the prosecutor’s agent or overseer, the testimony of said agent, 

_ to the effect that, ‘‘at the close of the year, he assorted his papers, 
and destroyed such as he regarded of no value ; that he had fre- 
quently looked over his papers, and had not lately seen this con- 
tract ; that he had never looked for it, and had no recollection that it 
was destroyed, though he wes satisfied that it was, as he had not 
seen it for some time in looking over his papers for other objects,” — 
is not a sufficient predidate.—Green v. The State............0.0005 419 

40. Proof of insolvency.—In trover against an administrator individu- 
aliy, for the conversion of chattels which he claims as assets of his 
intestate’s estate, he can not be allowed to prove that the estate is in 
fact insolvent, when it has not been declared insolvent.— Stuckey v. 
FN 6 ein di i tien iedbicinssts nc dces Sh NaR osics coedes ancwases WOO 

IX. VARIANCE. P 

41. In action on note.—Under a complaint, in the form prescribed 
by the Code, for an action ‘‘by payee against maker,” (p. 551,) 
charging the defendants as joint makers of a promissory note, 
a recovery may be had on proof of a note signed by them as 
partners, or executed by one of them, during the existence of the 
partnership, and in the partnership name.—Jemison §: Sloan v. Dear- 
SP ORONO Soo 6a bss vine 44s oes 4000 0i,s sa eabeeeaeedsane sieeeue 283 

42. In description of offense in criminal case.—Under an indictment 
for buying or receiving stolen property, (Code, §§ 3178, 3182; 
Revised Code, § 3710,) a conviction cannot be had on proof of 
concealing, or aiding in the concealment of the property ; yet the 
court may properly refuse to instruct the jury, at the instance of 
the defendant, *‘ that, although he may have concealed, or aided in 
the concealment of the property, knowing it to have been stolen, 
they cannot find him guilty as charged in the indictment,” since 
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such charge does not negative the buying or receiving. — Huggins v. 
The State ~ 

- 43. Same; ownership of property.—When the ownership of the stolen 
property is laid in three persons as executors, a conviction can 
not be had on proof that the ownership was in two of them only. 
POP D, DN ack S028 | Boies cd dndd eines cosas ccsen< 416 


As to variance in chancery cases, see CHANcERY, 17, 18, 19. 


EXECUTION. 


1. Exemption of homestead from levy and sale under execution.—A house 
and lot, which are not in the actual possession of the defendant in 
execution, but are rented out, are not exempt from levy and sale 
under execution against him, under the statute (Code, § 2462) 
which exempts the homestead.—Kaster v. Mc Williams 

. On forfeited bonds in detinue cases, and under 3d section of ‘‘ stay 
law” of February 8, 1861.—Where the complaint in an action of 
detinue, instituted in April, 1861, is in the form prescribed by the 
Code, (p. 552,) ‘‘for the recovery of chattels in specie ;” while the 
forthcoming bond taken from the defendant, instead of being con- 
ditioned as required by section 2192 of the Code, is drawn in pur- 
suance of the provisions of the third section of the act approved 
February 8, 1861, commonly called the ‘stay law,” (Session Acts, 
1861, p. 4,) there is no statute which gives to the bond, when re- 
turned forfeited, the force and effect of a judgment, or authorizes 
the issue of an execution on it.—Rose v. Pearson.......+--.----.. 253 

3. Constitutionality of ‘‘ stay law” of 1861, prohibiting issue of execu- 
tions on judgments.—The fifth section of the act approved Decem- 
ber 10, 1861, (entitled ‘‘ An act to regulate judicial proceedings,” 
and commonly known as the ‘‘stay law,”) which prohibited the 
issue of an execution on a judgment, without the written consent 
of the defendant, until the expiration of twelve months from the 
ratification of a treaty of peace between the United States and the 
Confederate States, was unconstitutional and void, whether tested 
by the constitution of the United States, or by that of the Confed- 
erate States.— Hudspeth § Co. v. Davis8...cce.scceccccccecsccceees OOD 


EXECUTORS AND ADMINISTRATORS. 


1. Waiver of right to administration, and premature grant of letters.— 
A grant of letters of administration, made before the expiration 
of forty days from the death of the testator or intestate, (Code, 
§§ 1662-8, 1669, ) though premature, will not be set aside on that ac- 
count, on the application of a person who -had a prior right to the 
grant of letters, when the record shows that no application for the 
grant of letters was made by him, or by any other person having a 
prior right, within the time prescribed by law.—Sowell v. Sowell’s 

” 

2. Appointment of general administrator.—In an action brought by the 
general administrator of Mobile county, it is not necessary that the 
order appointing him should affirmatively show that he was nomi- 
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‘ nated and recommended for the office by the court of county com- 
missioners, as required by the act approved December 14, 1859: the 
probate court being a court of general jurisdiction as to such mat- 
ters, every reasonable intendment will be made in favor of the reg- 
ularity of its proceedings, when collaterally assailed.—Russell v. 
Erwin’s Adm’r 

3. Same; resignation.—A recital in the order appointing such general 
administrator, that the preceding general administrator had ‘duly 
resigned,” coupled with such appointment, is sufficient, in a collat- 
eral proceeding, to show that the resignation had been accepted by 
the court, as required by the act approved December 12, 1857.— 
ea eee ee Ne Ser) ee nr a RE ee 292 

4. When administrator may sue.—In this State, the administrator of a 
solvent estate may maintain ejectment, or a real action in the na- 
ture of an action of ejectment, for the land of the intestate.—S. C. 292 

5. Revivor of action by.—An action brought by the general adminis- 
trator of a county, who afterwards resigns, may be revived, (Code, 
§ 1925,) in the name of the succeeding general administrator ; and 
if the revivor is made without objection on the part of the defend- 
ants, they can not raise any objection to it at a subsequent term.— 
De Chiles col secs hg ewhebens Rhesl hace teneeed sees sae pie <ccemes 

6. Same.—Under section 2146 of the Code, as under former statutes, 
if one of two defendants in detinue dies pending the buit, the ac- 
tion can not be revived, at the instance of his personal representa- 
tive and the surviving defendant, so as to proceed aguas them 
jointly.— Foster v. Chamberlain & Co 

7. Devise to executors, in trust to sell and divide proceeds, creates per- 
sonal trust, and not official duty.—A devise to executors, ‘‘hereinafter 
named, for the use and benefit of” specified legatees, in trust to 
sell, with special directions as to the terms of sale, and to divide 
the proceeds of sale, when collected, among the legatees, creates in 
the executors a personal trust only, and does not impose on them 
an official or executorial duty; consequently, the sureties on their 
official bond as executors are not responsible for their failure to 
pay over the proceeds of sale according to the directions of the 
SE IONE DINED gs 0 oso eRe o bes Coed news dk 00h odseues 

8. Right of retainer by administrator.—An administrator has a right 
to retain assets, in payment of a debt due to him from the intes- 
tate ; and is entitled to a credit on final settlement, for the amount 
of such debt, on such proof as would authorize a recovery on the 
debt, in an action against the intestate, if living. —Kirksey v. .Kirk- 





292 


9. Presumption of retainer, and consequent extinguishment of debt from 
intestate—Where the husband, at his death, was indebted to the 
wife for moneys belonging to her statutory separate estate; and she 
administered on his estate, and received, as such administratrix, 
personal assets more than sufficient to pay her debt, which were 
susceptible of conversion into money by sale, and which she re- 
tained in specie for six or seven years,—held, that the payment and 
extinguishment of the debt would be presumed, and that the ad- 
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ministratrix was entitled, on a final settlement of her accounts, to 
a credit for the amount of the debt.—Glenn v. Glenn.........00+: 571 
10. Receipt of Confederate treasury-notes by administrator.—Held, on 
the authority of Watson and Wifev. Stone, (40 Ala. 451,) and sub- 
sequent decisions of this court, that under the provisions of the 
act approved 9th November, 1861, (Session Acts, p. 53,) an admin- 
istrator was authorized to receive Confederate States treasury-notes 
in payment of debts due the estate, and for property sold under 
orders of the court; and that he was entitled to a credit, on final 
settlement, for the amount of such notes remaining in his hands. 
(Byrp, J., dissenting. )—Harris v. Parker .......ccccec ee eeeeeeees 604 
11. Receipt of Confederate treasury-notes, and conversion thereof.—An 
administrator, having received Confederate States treasury-notes 
for the estate, after the passage of the act approved on the 9th No- 
vember, 1861, (Session Acts, p. 53,) and having subsequently con- 
verted such notes to his own use, is chargeable on final settlement 
of his accounts, not with their nominal value, but with their actual 
value in lawful currency at the time of such conversion.—Glenn v. 
12. Investment by administrator in Confederate States bonds.—Held, on 
the authority of Dockery v. McDowell, (40 Ala. 476,) Watson v. Stone, 
(40 Ala. 441,) and DeJarnette v. DeJarnette, (at the present term, ) 
that the administratrix in this case was properly refused a credit for 
certificates of deposit in four-per-cent. bonds of the Confederate 
States, which she had taken in her own name, and which she never 
reported to the probate court.—S. C......cccccececcecccencccvece 571 
13. Keeping estate together without order of court; liability of administra- 
tor for wood sold and used.—If an administratrix keeps together her 
intestate’s estate, without an order of court, and the distributees elect 
to charge her with the proceeds of the crops raised on the planta- 
tion, she can not be charged with the value of the timber cut and 
used for fuel for herself and the infant distributees, who were her 
children ; secus, as to timber cut and sold.—S. C..........-...--- 571 
14. Sale of decedent's stock of goods by administrator.—To authorize the 
sale of a decedent’s stock of goods under the provisions of the act 
of February 5, 1858, (Revised Code, § 2074,) it must be affirma- 
tively shown that he ‘was engaged in mercantile business in this 
State ;” and where neither the petition nor the recitals of the court 
show this fact, the order of sale is void, and the administrator is 
chargeable as for a conversion of the goods.—Harris v. Parler.... 604 
15. Private sale by administrator, under order of probate court.—Semble, 
that under the provisions of the Code, a private sale of property 
by an administrator is unauthorized, except in the particular cases 
specially provided for. But, when the jurisdiction of the probate 
court to order the sale has attached, by the filing of a petition con- 
taining the essential averments, the order of sale is not void, be- 
cause it directs the sale to be made privately, as asked in the peti- 
tion; nor is the sale, made in obedience to such order, void.—S. C. 604 
16. Validity of such sale, as affected by administrator becoming purchas- 
er.—The fact that an administrator has a secret interest in the pur- 
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chase of cotton, sold by him under an order of the probate court 
which is not void, while it may furnish a reason for setting aside 
the sale on a direct application, does not render it absolutely void. 
Pe sAPEE A eda? ankckdenend Ciba Sey UKRRA NS Ses ebES Oba wanes 

17. Same, as affecteu by allowance of credit, instead of requiring cash.— 
The fact that the administrator, in such case, takes from the pur- 
chaser a note, with sureties, (instead of requiring cash, according 
to the terms of the order of sale,) which note is made payable to 
the mother and guardian of the infant distributees, by and with her 
approbation, and is received by her as cash, does not render the 
NT EE, pan wend +4 ss bance dneneess pi ieesecs 

18. Same, as affected by interests of estate, and sinlbnte of. administrator 
personally.—The validity of the sale, in such case, is not affected 
by the fact that, viewed in the light of subsequent events, it does 
not now appear to have been beneficial to the interests of the es- 
tate; nor by the fact that, at the time he applied for the order and 
sold the cotton under it, the administrator was buying cotton for 
himself; nor does that fact prove bad faith on the part of the ad- 
ministrator in asking the order.—S, C.. ey - 

19. Liability of administrator for willful conversion, and loss oy nat: 
gence.—For an intentional conversion of the assets of the estate, 
an administrator may be charged on final settlement, as a tort- 
feasor, with their highest value; but, for a loss by negligence 

merely, he is only chargeable with the value of the goods at the 

time of their loss, and interest thereon.—S. C. 


20. Liability for unauthorized payment.— Held, that the administrator in 
this case was not entitled to a credit for money which he had col- 
lected from the maker of a note held by the intestate, and which 
he afterwards refunded, on proof that the debtor had once handed 
the money to a clerk in the intestate’s store, with instructions to 
have it credited on the note, and that the credit never was entered ; 
there being no proof of the clerk’s authority to receive the money, 


and he being solvent.---§. C......... 220 eeee eee eens 
21. Liability for negligence.—An eduiinleteator dicula be thingnl,-0 on 
final settlement, ‘‘in every case in which the estate has been in- 
jured, or a debt has been lost, by his failure to sue upon the 
same within a reasonable time.”—S. C....-...... bcasese ae 
22. Same.—Where the administrator and his intestate * were both 
stockholders in an insurance company, which was dissolved by 
resolution, after the death of the intestate, and the assets distri- 
buted among the stockholders, the administrator is not chargeable 
with the assets received by him on such division, unless it is shown 
that they were delivered to him in satisfaction of his intestate’s in- 
terest; but he would be chargeable with any loss to the estate, 
resulting from his failure to prosecute his intestate’s right to a 
eharé of the nnastas—oG. WO, occas cc csc dee ecco dss ss cccccees 
23. Compensation of administrators. —Rection 1825 of the ‘Code, which 
relates to the compensation of executors and administrators, ap- 
plies to and includes special administrators ; and the word receipts, 
as used in said section, means pecuniary assets only, and does not 
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embrace the other property which may come to the hands of the 

personal representative.— Wright's Adm’r v. Wilkerson.... -..-... 267 
24. Same.—An executor or administrator cannot, on final settlement 

of his accounts, claim the allowance of a gross sum for his services, 

but must specify the items for which he claims compensation, as in 

chancery cases, and adduce proof of the value of his services in 

connection with each item.—S. C...... 2... ccsceececnesceccce ees 267 
25. Same.—Only willful default, or gross neghlgninn, resulting in loss 

to the estate, (neither of which is shown in this case, ) will deprive 

an administrator of the right to commissions as fixed by law.—Har- 

CE Fe ites ince savic donde is cilsipnseees) seaaybededak ee 
26. Allowance of counsel fees. ie edmininttetoe is entitled to an 

allowance, on final settlement, for reasonable counsel fees paid by 

him, for services rendered, except in the maintenance of improper 

contests with the distributees.—S. C.........cceceeneececeeeeeees 604 
27. Same.—Thg probate court has no authority, on final settlement 

of an administrator’s accounts, to render a decree in favor of his 

attorney and solicitor, for the value of his professional services ren- 
. dered to the administrator.— Wright's Adm’r v. Wilkerson..... ...- 267 
28. Notice of partial settlement.---The case of Brazeale’s Adm’r v. 

Brazeale’s Distributees, (9 Ala. 491,) as to the necessity of notice to 

the administrator of the time when a final decree of partial distri- 

bution will be rendered against him, is overruled, in effect, by the 

case of Allman v. Owen, (31 Ala. 167,) and is hereby expressly de- 

clared to be overruled on that point; the correct rule being, that 

from the service of process, until the rendition of the final judg- 

ment or decree, the parties are presumed to be in court, and need 

no special notice of any order made in the cause.---Harrison’s Adm’r 

G.I I sss 50. 0 sin dado sca tv ncnniwedensvindes wins TM 
29. Jurisdiction of probate court to settle administration, where adminis- 

trator occupies antagonistic positions. —If an administrator dies with- 

out having made final settlement of his accounts and vouchers, 

and his executor is appointed administrator de bonis non of his in- 

testate’s estate, the probate court has no jurisdiction to settle with 

such executor his testator’s administration of the intestate’s estate; 

nor can the difficulty be obviated by appointing a special adminis- 

trator, under the provisions of the act of 1863, (Session Acts, 1863, 

p. 65,) to represent the intestate’s estate: the only remedy is in 

chancery.—Hays v. Cockrell... (re sensvemaussecesiowesassees TS — 
30. Presumption of settlement after lagee of twenty years.—In the 

absence of special circumstances, an administrator may be called 

to a final settlement of his accounts and vouchers at the expiration 

of eighteen months from his appointment ; and if the parties inter- 

ested in the estate suffer twenty years after that time to elapse, 

without taking any steps to compel a settlement, the lapseof time , 

raises a presumption of settlement, and is fatal to any relief.—Rag- 

land's -Exeoutors v. Morton. ..c2c.cccsccsscccccccccccccccccccccs. S44 


See, also, Estates or DECEDENTS, 
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EXEMPTION. 
See Execution, 1. 
- Insotvent Estates, 3. 





FRAUD. 


1. What constitutes.—A misrepresentation as to a matter of law does 
not, ordinarily, constitute a fraud ; nor does a misrepresentation as 
to a matter of fact, concerning which the party complaining ought 
to have been informed at least as well as the opposite party, and 
where no relation existed between them which justified him in rely- 
ing on the representations of the other party without inquiry.— 
Steamboat Belfast v. Boon §- C0..-c.0.ssccsacccccscscccccee coccce 


FRAUDS, STATUTE OF. 


1. Specific performance of parol contract for sale of lands.—A parol 
contract for the sale of lands is not taken out of the operation of 
the statute of frauds, on the ground of partial performance, where 
the facts relied on, as constituting a part payment of the purchase- 
money, simply show that the purchaser furnished to the company 
present, ‘‘as a treat,” five drinks of liquor, which were worth at the 
time five dollars in Confederate currency, and the contract itself | 
did not require any cash payment.—Hart v. McMillan..... .----- 251 

2. Validity of conveyance on valuable consideration, with intent to de- 
Sraud creditors.---To sustain a sale or conveyance as against credi- 
tors of the grantor or vendor, it must not only be made on valuable 
consideration, but must also be bona fide: if there is an actual in- 
tent between the parties to hinder, delay, or defraud other creditors, 
the existence of a just debt, or other valuable consideration, is not 
sufficient to uphold the transaction.— Pulliam, Wills, Rankin & Co. 
As cn kadRCetaroanseteesetesssnpiaces aaeessbass OOO 

3. Validity of mortgage as eagatast creditors. ---A mortgage, which is ex- 
ecuted with the avowed intent on the part of the mortgagor to pre- 
vent a levy on the property by his judgment creditors, and accepted 
by the mortgagee with knowledge of that intent, and which pur- 
ports to secure a debt partly simulated, is fraudulent and void as 
against creditors.— Hall, Moses § Roberts v. Heydon 


FRAUDULENT CONVEYANCES, 
See Fravups, StaturE oF, 2, 3. 


GARNISHMENT. 


1. Liability of municipal corporation to garnishment.—Under the pro- 
visions of the act approved February 22, 1866, (Revised Code, 
§ 2895, ) process of garnishment lies against a municipal corpora- 
tion, to subject the wages or salary of a policeman to the satisfaction 
of a judgment obtained against him.—(ity Council of Montgomery 
A oe gg EE SRE IES SRO ee ee 

2. Answer of saoh. corporation: —Under the provisions of this statute, 
the answer of the corporation is not required to be under its cor- 
porate seal, but may be made by the treasurer, upon whom the 
garnishment is served.--S. C...c0.cccesccccsccscsccsccccscsseces O05 
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3. Liability of trustee or mortgagee as garnishee.---Section 2523 of the: 


Code, relative to the liability of trustees to process of garnishment, 
equally applies to mortgagees with power of sale; and under its pro- 


visions, if such trustee or mortgagee is guilty of actual fraud, (as~ 


by accepting the deed with knowledge of a fraudulent intent on the 


part of the grantor or mortgagor, ) he cannot, as against an attach- © 


ing creditor, retain out of the assets the amount of a debt due to 
himself.—-Hall, Moses & Roberts v. Heydon.....++ 020-2202 eee- eee 


GUARDIAN AND WARD. 


1. Ex-parte statement of account against non-resident guardian.--To sus- 


tain an ex-parte settlement of a guardian’s accounts and vouchers, 
on the ground, that he has removed from the State without making 
a settlement, (Code, § 2038,) the record must affirmatively show the 
fact of removal, and a compliance with the requisitions of the stat- 
ute as to the publication of notice against him. A recital in the 
order directing the publication of notice, that it appeared to the 
court, ‘‘from an inspection of the petition,” that the guardian had 
removed from the State, is not sufficient proof of the fact of re- 
moval, when the petition is not under oath; anda recital in the 
final decree, that it appeared to the court, ‘from satisfactory proof, 
that said guardian has had notice, by publication and otherwise, 
and as directed in the former order of this court,” is not sufficient 
proof of publication, when the former order does not specify the 
length of time the notice is to be published.---Bogia v. Darden 
Nd Wife. ...ccccce cccess pu @e vals asc cpoedsmameieas sas 
is entitled to a credit, on final settlement of his accounts, for the 
amount of money belonging to his ward’s estate, which he had in- 
vested, in good faith, in Confederate “States bonds, under the au- 
thority conferred by the act approved November 9, 1861 ; and his 
failure to report such investment to the probate court within sixty 
days, as required by the fourth section of said act, does not deprive 
him of the right to a credit for such investment, when it is not 
shown that injury resulted to the ward’s estate from such failure ; 
nor is the failure to charge himself in his account-current, as at first 
made out, with usurious interest collected on a loan of his ward’s 
money, sufficient proof of a general fraudulent intent on his part 
in the management of the estate, to deprive him of the right to 
such credit on the ground of bad faith. (Byrn, J., dissenting.)-- 
Beasley and Wife v. Watson......... 


3. Admissibility of guardian’s declar tiie. as inne of reste.---The de- 


claration of a guardian, made at the time of lending out money in 
his hands, that it belonged to his ward’s estate, is comptent evi- 
dence for him, on settlement of his accounts, as tending to prove 
ice vise cnhehanee shamewdubaks ions tein dabibebionss 


4. Admissibility of parol evidence to explain certificate of deposit.---When 


a certificate of deposit has been taken by a guardian in his own 
name, parol evidence is admissible to show that thefunds deposited 


242 


. 322 
2. Faves is guardian in  Conjfierate States bonds.---A guardian 


234 
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belonged in fact to the estate of his ward ; and that fact being shown 
by parol, the certificate is admissible evidence for him, in connec- 
tion therewith, to prove the investment.---S. C..--2....eeeeeeeee- 234 
But see this case explained, in De Jarnette v. De Jarnelte......... 708 
5. Allowance to guardian, for board paid to ward’s father.---Where a 
father is not able to support and educate his children, during their 
minority, in a manner suitable to their circumstances in life, an al- 
lowance will be made to him, for that purpose, out of a child’s pri- 
vate estate ; and, where board is paid tothe father, by the child’s 
guardian, the guardian will be allowed a credit for the amount so 
paid, if reasonable, ou proof that it was demanded by the father, 
and that the father’s circumstances justified the demand.---§. C... 234 
6. Allowance for necessary expenses of ward.—Where the annual in- 
come of the ward’s property, or the legal interest on the money 
which comprises her estate, is not sufficient for -her support and 
maintenance, the guardian may nevertheless expend a reasonable 
sum for her support and education ; and if the charges for those 
items are necessary and reasonable, such as a court of chancery 
would sanction, he should be allowed a credit for them on settle- 
ment in the probate court.—Calhoun v. Calhoun.........20-2----- 369 
7. Set-off for ward's services to guardian, and burden of proof as to 
value thereof.—If the ward renders valuable services to the guar- 
dian, while residing with him, she is entitled to set off the value of 
those services, against his charge for board ; but the onus of proof 
as to the value of such services is on the ward.—S. C..........-.- 369 
8. Liability of guardian for compound interest.—A guardian is not 
chargeable with compound interest, on settlement of his accounts, 
unless he has been guilty of such gross neglect as is evidence of 
fraud ; and the mere failure to make annual settlements is not such 
IE. Gi vce casei nnd in ocinvccnasdivecsssdbess see cces 369 
9. Competency of guardian as witness for himself.—Prior to the pass- 
age of the act approved February 14, 1867, relative to the compe- 
tency of witnesses,(Session Acts, 1866-67 p. 435,) a guardian could 
not testify generally for himself, on final settlement of his accounts, 
though he might establish by his own oath the correctness of any 
item under twenty dollars.---Padgett v. Padgett..............---. 382 


HANDWRITING. 
See EvipEnce, 29, 30. 





HUSBAND. AND WIFE. 


1. Husband's interest in wife's personalty.—At common law, where an 
estate in personalty vested in the wife under a will, and became a 
legal interest by the consent of the executor, and went into the pos- 
session of the person in whom was vested the precedent particular 

- estate, and no adverse possession was shown, such estate passed to 
the husband by virtue of his marital rights ; but the wife’s distribu- 
tive share of an intestate’s estate did not vest in the husband, unless 
he reduced it to his possession before the death of the wife.— Walk- 
i eee 
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2. Wife's statutory separate estate ; when wife may sue alone.—A prom- 
issory note, assets of an intestate’s estate, being allotted to one of 
the distributees who is a married woman, on a division of the es- 
tate by agreement among the parties interested, becomes a part of 
her statutory separate estate; and she may sue in her own name 
on it, (Code, § 2131, ) without joining her husband.— Carter v. Owens. 217 
3. Husband's right to emblements, and jurisdiction of probate court to set- 
tle his trusteeship of his wife's statutory separate estate.—The cases 
of Weems v. Bryan and Wife, (21 Ala. 302,) as to the jurisdiction of 
the probate court to settle the husband’s trusteeship of his wife’s 
statutory separate estate, and as to his right to the proceeds of the 
crop planted but not gathered at the termination of the coverture, 
and Bennett v. Bennett, (34 Ala. 53,) as to the latter point, both 
overruled.— Hays v. Cockrell.....sccccsecccccccccevcccccrssscees 75 
See, also, Dower. 


INSOLVENT ESTATES. 

1. Rejection of claim against estate ; re-hearing discretionary.—It is dis- 
cretionary with the probate court, having rejected a claim filed 
against an estate which has been reported, but not decreed insol- 
vent, to grant a re-hearing as to the rejected claim, at the instance 
of the creditor by whom it was filed, after the issue of insolvency 
vel non has been argued and submitted for decision, but before the 
decision thereon has been pronounced, and to order it to be rein- 
stated as a claim against the estate.— Wills §- Hobbs v. Rand's Adm’r 198 

2. Proof of payments by administrator—On the trial of an issue as to 
the insolvency of an intestate’s estate, between the administrator 
and contesting creditors, the validity of payments made by the ad- 
ministrator not being strictly within the issue, the same fullness of 
proof is not required, as when those payments are presented for 
final adjudication on their merits ; nor can the contesting creditors 
complain, on error, that the administrator was not required to prove 
those payments otherwise than by the production of the receipts, 
when the record shows that the ruling of the court, even if erro- 
neous, was without injury to them, if not beneficial, by increasing 
the assets of the estate.—-S. Co... ccsccccccccccccesccsccecsce 198 

3. Exemption of homestead for widow and family of insolvent decedent. 

By section 1738 of the Code, and the acts amendatory thereof, ap- 
proved respectively on the 30th January, 1860, (Session Acts, 1859- 
60, p. 18,) and the 9th December, 1864, (Session Acts, 1864, p. 93,) 
a@ permanent homestead, or its value in money, is secured to the 
widow and family of a decedent whose estate is insolvent ; and the 
fact that the widow’s dower in the lands has been allotted to her, is 
no bar to her application for the benefit of the statute.-—Chisolm v. 
CE a ithwtatcndaccrsadcdoc cons acne uses sanneseaten 327 

4. Proof of insolvency.—In trover against an administrator individu- 
ally, for the conversion of chattels which he claims as assets of his 
intestate’s estate, he can not be allowed to prove that the estate is in 
fact insolvent, when it has not been declared insolvent. — Stuckey v. 
ER ivwvht Welle sweden ewndka sesecs peak sscccccetaus cous nee eenee 
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INTERNATIONAL LAW. 
See ConstrtutionaL Law, 9-12. 


JUDGES. 
See ConsTITUTIONAL Law, 5. 


JUDGMENTS AND DECREES. 


1. Form of judgmert, in detinue.—In detinue for slaves, (or in the’ analo- 
gous action prescribed by the Code, p. 552, ‘‘for the recovery of chat- 
tels in specie,”) the action having been commenced before the aboli- 
tion of slavery, a judgment, on verdict, may be rendered for the plain- 
tiff, for the slaves or their alternate value, notwithstanding the 
abolition of slavery before the trial. (Byrp, J., not concurring.) 
PG TE iss 6 B85 A EUG a ie nc e608 66 e HENS Beak ee dees 
2. Same.—In an action for the recovery of slaves, brought by a mort- 
gagee, judgment on verdict having been rendered for the plaintiff, 
since the abolition of slavery, for the slaves or their alternate value; 
an entry in the judgment, made at the instance of the plaintiff, to 
the effect that ‘‘this judgment is to be discharged on the payment 
of” the balance due on the mortgage debt, as ascertained by the 
verdict of the jury, is, at most, error without injury.—S. C........ 
3. Conclusiveness of probate decree—On motion to enter satisfaction 
of a probate decree, and to supersede an execution issued thereon, 
no matter can be brought forward, which is antecedent to, and in- 
volved in the decree.—Shackleford v. Cunningham. ..........00000+ 
4. Payment and satisfaction of probate decree..—A decree having been 
rendered against a guardian, on final settlement of his accounts, in 
January, 1864, for the balance ascertained to be then in his hands, 
as so much money, he can not have satisfaction of that decree en- 
tered, on proof that he paid the amount of the decree, in Confeder- 
ate States treasury-notes, to the probate judge, after the refusal of 
the ward to receive them, and took from said judge a receipt, which 
stated that the notes so paid were to be held by him ‘‘until the 
question is decided, whether S. D.” [the ward] ‘‘is bound to take 
Lg a eb TESTTTITETILO TT eT TTC LTTE 
5. Payment of judgment to clerk.—The clerk of a court, in which a 
judgment has been rendered, has statutory authority toreceive pay- 
ment, (Code, § 651 ; Revised Code, § 771,) and to enter satisfaction 
thereof ; but he can only receive money, such as the plaintiff is 
bound to accept, and has no authority to receive depreciated paper 
currency : consequently, the reception by such clerk, in October, 
1864, of treasury-notes of the Confederate States and of the State of 
Alabama, was unauthorized, and did not discharge the judgment. 
(Overruling Haynes v, Wheat & Fennell, 9 Ala. 239.)—Aicardi v. 


687 


203 


ROOPIND Ss 6 co Sos. doe Sa0 sae : Porat tt ek 


6. Payment to sheriff.—A sheriff has no authority to receive the money 
due on a judgment, except when he has an execution in his hands; 
and his receipt of the money without such authority neither dis- 
charges the judgment, nor imposes any liability on his sureties ; 
yet, if he pays over the money to the plaintiff’s attorneys of record, 
and it is received by them in satisfaction of the judgment, the debt 
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is thereby discharged, if the payment was made in lawful money. 
Chapman, Lyon & Noyes v. Cowles. ....2. .2-02+ cee ees cee eee connec 103 
7. Payment to attorney, of depreciated paper currency.—An attorney-at- 
law has no authority to receive depreciated paper currency, in pay- 
ment of a judgment; and if he does so receive it, his client may 
either proceed against him individually, thereby ratifying the pay- 
ment, or may proceed against the debtor.— S. C.......---.--:---- 103 
8. Payment and transfer.—If a bank agent, having authority to collect - 
or transfer its judgments, makes a written assignment of one of its 
judgments to himself, and remits to his principal the money due on 
it, this does not, of itself, amount to a payment or satisfaction of 
the judgment, as in favor of the defendant; but it is a question for 
the jury to decide, whether the transaction was intended as a pay- 
ment and satisfaction, or as a transfer. If a transfer, and nota 
payment of the judgment, was really intended by the agent, no 
loose declarations on his part, or on the part of his principal, would 
convert it into a payment; and if a payment was really intended 
by him at the time, the character of the transaction could not be 
, changed, as against the defendant, by any subsequent conduct on 
the part of the agent or his principal.—Zastern Bank of Alabama 
OP GION oh 21 8 arias sc sa lsaaisanins scene eas asset oneetaavenecse. 93 
9. Lien.—In a contest among several judgment creditors, respecting 
the application of money on their several executions, the case be- 
ing tried on an agreed statement of facts, and it.not being shown 
whether the defendant in execution acquired the property before 
the rendition of the judgments, the issue of the executions, or the 
repeal of the acts of 1861 and 1863, the court can not allow a su- 
perior lien to the senior judgments.— Kirksey v. Hardaway........ 338 
19. Ratification of judgments by ordinance of State convention.—The 
ratification of judgments rendered during the war, by the ordinance 
of the State convention adopted on the 28th of September, 1865, 
(Ordinance No. 26,) ‘‘relieves them from any objection which might 
, be taken to them on the ground that, at the time of their rendition, 
the State was in a position of open hostility and war with the Fed- 
eral government.”—Randolph v. Baldwin. ...... 2-2. 2-2. eeeees wees 305 





JURISDICTION. 


1. Admiralty; State and Federal.—A demand for supplies furnished, 
in the port of Mobile, to» steamboat which is regularly licensed 
under the laws of the United States, enrolled at the custom-house 
in Mobile, and plying between that city and Columbus, Mississip- 
pi, and which belongs to a resident citizen of Mississippi, is a mari- 
time contract, and can only be enforced, by admiralty process 
against the boat, in the Federal courts.—Steamboat Mist v. Martin, 
I i ia ko ke pisnsdupinks nei sadedavasneeqnkeosepianat 712 

2. Same.—Neither the constitutional grant to the United States of ju- 
dicial power in ‘‘all cases of admiralty and maritime jurisdiction,” 
(art. III, § 2,) nor any of the acts of congress which have been 
passed to carry that grant into effect, takes away from the several 
States the right to create or declare a statutory lien in favor of a 
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shipper, for the loss of his goods, on a vessel navigating an interior 
river above tide-water, and to authorize the enforcement of that 
lien in a State court, by a proceeding in the nature of a libel in ad- 
niralty ; the suit being brought in the State in which the contract 
of affreightment was made, and in which are situated both the place 
at which the goods were shipped, and the place at which they were 
to be delivered. (A. J. Warxen, C. J., dissenting. )~-Steamboat Bel- 
TOGO. DIOR OG nos aos cont hasedisndnds cuaacelAgdensangavsapyase 50 
Criminal jurisdiction of justice of the peace.—Under section 384 
of the Penal Code, (Revised Code, § 3932,) a justice of the peace 
has jurisdiction of larceny, concurrently with the circuit court, 
where the value of the stolen property is less than ten dollars ; and 
this jurisdiction is not taken way, oraffected, by the acts approved 
respectively on the 7th December, 1866, and the 31st January, 
1867, (Session Acts, 1866-7, pp. 115, 3U6,) which repealed the two 
acts approved on the 20th January, 1866, (Session Acts, 1865-6, pp. 
118, 119,) conferring jurisdiction in crfminal cases on justices of 
the peace, and regulating proceedings before them.—Ex parte 
4. Jurisdiction of probate court to settle administration, where adminis- 
trator occupies antagonistic positions.—If an administrator dies with- 
out having made final settlement of his accounts and vouchers, 
and his executor is appointed administrator de bonis non of his in- 
testate’s estate, the probate court has no jurisdiction to settle with 
such executor his testator’s administration of the intestate’s estate; 
nor can the difficulty be obviated by appointing a special adminis- 
trator, under the provisions of the act of 1863, (Session Acts, 1863, 
p. 65,) to represent the intestate’s estate: the only remedy is in 
chancery.— Hays v. Cockrell.. SiieNs peeeubebescses< 75 
5. Jurisdiction of probate court "7 settle hasbiind's trusteeship of wife's 
statutory separate estate.—The case of Weems v. Bryan and Wife, 
(21 Ala. 302,) as to the jurisdiction of the probate court to settle 
the husband’s trusteeship of his wife’s statutory separate estate, 
CON Gari oc iwses ci xccws-sactavansnceservesccisscosscs “16 
See, also, Estates or DEcEDENTS, 1-6. 





9 


JURORS AND JURY. 
1. On trial of issue before probate court.—There is no statute now 
in existence in this State, which authorizes the probate court to 
empannel a jury to try an issue of non est factum, when it arises 
on the final settlement of an administrator’s accounts.— Kirksey v. 
Kir heeey ei. ccoscccccsscccvscvcvcs os pwbbes ovccsscvecosercsese ORE 
2. Organization of grand jury.—In a evissinel case, in record must 
affirmatively show the organization of the grand jury; and an 
endorsement on an indictment, which purports to be signed by the 
foreman of the grand jury, is not sufficient proof of that fact.— 


Pa TAS So cckas vs cwbs Mosc bub idee i baatios Vabacevced 416 





JUSTICE OF THE PEACE. 
1. Criminal jurisdiction of —Under section 384 of the Penal Code, 
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(Revised Code, § 3932,) a justice of the peace has jurisdiction of 
larceny, concurrently with the circuit court, where the value of the 
stolen property is less than ten dollars; and this jurisdiction is 
not taken away, or affected, by the acts approved respectively on 
the 7th December, 1866), and 31st January, 1867, (Session Acts, 
1866-7, pp. 115, 306,) which repealed the two acts approved on the 
20th January, 1866, (Session Acts, 1865-6, pp. 118, 119,) conferring 
jurisdiction in criminal cases on justices of the peace, and regula- 
ting proceedings before them.—Ex parte Niwon....-....--+ee---s : 


LANDLORD AND TENANT. 

1. Admission of landlord to defend ejectment.—An order of the 
court, admitting one of several defendants in ejectment to defend 
as landlord, does not deprive the plaintiff of the right to introduc® 
evidence on the trial which is competent only against the other de- 
fendants : the landlord may protect himself against the effect of 
such evidence, by a request for appropriate instructions to the jury. 


Russell v. Erwin’s Admr.......... Wie ola Ay eA eae ae 


2. Admissibility of parol ev tities to affectigrition lease.—Parol evidence 
is admissible to show that a written lease, which purports on its 
face to have been made by an eitileatitenton in his own name, was 


in fact made for the been fit of the estate.—S. O.............-22-- 292 


LEGACY AND DEVISE. 
See Exrcutors AND ADMINISTRATORS. 


LIEN. 

1. Of judgment.—In a contest among several judgment creditors, re- 
specting the application of money on their several executions, the case 
being tried on an agreed statement of facts, and it not being shown 
whether the defendant in execution acquired the property before 
the rendition of the judgments, the issue of the executions, or the 
repeal of the acts of 1861 and 1863, the court can not allow a supe- 
rior lien to the senior judgments.—Kirksey v. Hardaway... .....- 


LIMITATIONS, STATUTE OF. 


1. Removal of bar by partial payment.—A partial payment, by one of 
several joint debtors, before the statute of limitations has effected 

a bar, does not prevent the perfecting of the statutory bar as to the 
others ; and this principle applies to a partial payment on a promis- 
sory note, executed by the partner who makes such payment, after 
the dissolution of the partnership, in the partnership name.— 
Myatts & Moore v. Bell...... 22-2222 .000. pesgexsWeswes 
2. Pleading in equity.—The lapse of den or ihe prints of limita- 
tions, is available as a defense in equity on demurrer; and if there 
are any special circumstances, which bring the case within any 
exception to the general rule, they must be averred in the bill, or 
by way of special replication to a plea.—Ragland’s Executors v. 


DMT tS Se ats Seals iss ace d ge aw ape baw eh cad newatacutacks 


222 


344 
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3. Presumption of settlement after lapse of twenty years.—In the 
absence of special circumstances, an administrator may be called 
to a final settlement of his accounts and vouchers at the expiration 
of eighteen months from his appointment ; and if the parties inter- 
ested in the estate suffer twenty years after that time to elapse, 
without taking any steps to compel a settlement, the lapse of time 
raises a presumption of settlement, and is fatal to any relief.—S. C 344 


MANDAMUS. 


1. Lies when.—The courts will not grant a mandamus, to compel the 
performance of an official act by a public officer, except where the 
party applying for the writ has no other adequate and specific 
DORA. CON SG, BOING oo. oo nc ccce ccvnessccens seertccesens 192 


MORTGAGE. 


| 1. Registration of mortgage on vessel.—Under the act of congress ap- 
| proved July 19, 1850, (Brightly’s Digest, 833, § 44,) a mortgage of 








any vessel of the United States, to be valid against subsequent pur- 
chasers without notice from the mortgagor, must be recorded in the 
custom-house where such vessel is registered or enrolled; and a 
registration in the officeof the probate judge of the county is 
neither actual nor constructive notice.—Foster v. Chamberlain & Co 158 
2. Construction of stipulation in mortgage, as to terms of payment.—A 
provision in a mortgage, reserving to the mortgagor ‘‘the right to 
| pay all, or any part of said indebtedness, at any time during the 
present year (1863), in current paper funds,” does not restrict him 
to asingle payment of theentire amount due, but authorizes partial 
| payments at different times during the year; and such payments 
' might be made, under that stipulation, in treasury-notes of the 
Confederate States, piaaniiot ies their great depreciation.— 
. Stalworth v. Blum........---.. estes Se A 
3. Vulidity.---A mortgage, which is ‘med: with te avowed intent 
on the part of the mortgagor to prevent a levy on the property by 
his judgment creditors, and accepted by the mortgagee with knowl- 
edge of that intent, and which purports to secure a debt partly 
simulated, is fraudulent and void as against creditors.— Hall, 
Moses § Roberts v. Heydon .....2 see-0e cocene ceneescecccctee - 242 
4. Liability of mortgagee as garnishee.----Section 2523 of ‘eo 
Code, relative to the liability of trustees to process of garnishment, 
equally applies to mortgagees with power of sale;and under its pro- 
visions, if such trustee or mortgagee is guilty of actual fraud, (as 
by accepting the deed with knowledge of a fraudulent intent on the 
part of the grantor or mortgagor, ) he cannot, as against an attach- 
ing creditor, retain out of the assets the amount of a debt due to 
himself.—-S. C......ee0e-e hatins Panaeaeeeapesdvgrinnn, WOR 
5. Redemption ; tender.—A eorlgance, asking a redemption, cancel- 
lation of. the mortgage, &c., on the ground of a tender made and 
refused, must pay into court, at the time of filing his bill, the 
amount of money admitted tobe due, and make an appropriate 
averment in his bill as to such payment; otherwise, his bill is 
without equity.—_Daughdrill v. Sweeney. ...--2..eseeeeeees Kentan ae 310 
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NEW TRIAL. 
See RE-HEARING aT Law. 


OFFICE AND OFFICER. 

1. Special deputy of sherif is mere agent, and not officer.—A special 
deputy, ‘‘employed in particular cases” by a sheriff, is the mere 
agent of his principal in the particular case, and is not an officer 
within the meaning of the term as used in the constitution. — 
Kavanaugh v. The State........ pis Sans means cams 

2. Right to office ; how tried. een the final certificate, spend to 
atranscript, purports to be signed by the probate judge of the 
county, the transcript will not be struck from the files on motion, 
on the ground that the officer giving it is not in fact the probate 
judge ; the right to an office cannot be determined on such a mo- 
tion.— Harris’ Heirs v. Harris’ Adm’r'...... 222222 + c0e- ceceee eens 

3. Salt commissioner ; compensation of, and how paid.—The act ap- 
proved December 9, 1862, providing for the appointment of a salt 
commissioner by the governor, and fixing his compensation, (Ses- 
sion Acts, 1862, p. 5,) while it appropriates one hundred thousand 
dollars, ‘‘out of any money in the treasury not otherwise appropri- 
ated,” to carry out the provisions of the act, does not require that 
the compensation of the commissioner shall be paid by the warrant 
of the comptroller on the treasurer.—Chisholm v. McG@e hee....-... 


OVERRULED CASES. 


1. Beasley and Wife v. Watson, pp. 234-41, explained in De Jarnette 
v. De Jarnette...... 2... ..22- brewsaletiakMomeaatad sitenino se 

2. Bennett v. Bennett, 34 Ala. 53, ovarian by Hays v. Cockrell prea 

3. Brazeale’s Adm’r v. Brazeale’s Distributees, 9 Ala. 491, overruled rn 
Harrison's Admn’r v. Meadors and Wife. ......--20-0--0005- 

4. Haynes v. Wheat § Fennell, 9 Ala. 239, overruled by Aeards: v. 
I iss PER ai ne 565 65s eK oAndnecdwe ned HeeNsetedewse 

5. Weems v. Bryan and Wife, 21 Ala.302, overruled by Hays v. Cockrell 


PARENT AND CHILD. 
See GuaRDIAN AND Warp, 5 


’ 

PARTNERSHIP. 

1. Authority of partner, after dissolution, to sign partnership name to 
note for partnership debt.—After the dissolution of a partnership, 
one of the partners has no authority to bind the others, by signing 
the partnership name to a promissory note, even though such note 
may be given in renewal of a former note executed by the partner- 
ship ; and the fact that, on the dissolution, he was authorized by 
the other partners to settle all the partnership business, does not 
change or affect this principle. —Myatts § Moore v. Bell.......---- 

2. Burden of proof as to liability of partner on promissory note executed 
in partnership name.—A promissory note, executed by one part- 
ner, during the existence of the partnership, and in the name of 
the partnership, is, prima facie, binding on the other partners, and 
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PAYMENT. 


1. Acceptance of note in payment or discharge of debt.—When a credi- 
tor takes a note from one of several joint debtors, he cannot after- 
wards maintain an action against all of them, on the original in- 
debtedness, without producing the note at the trial, if it is in his 
possession, and offering to surrender it ; and this rule also applies, 
where the action is against several partners, and is founded on a 
promissory note executed by one of them, in the partnership name, 
after the dissolution of the partnership, in payment of a pee 
ship debt.—Myatis & Moore v. Bell...... ..22.2 secces coccee es 


stitute a payment or discharge of the original indebtedness, unless 
there is an agreement to that effect ; but, if there are any facg> tend- 
ing to show that it was received in payment, and the jury find that 
it was in fact so received, a recovery cannot be had on the eesti 
I sn vine anwens t5%s Poses ery : 


3. Payment and transfer of Sealand: its bank agent, having au- 


thority to collect or transfer its judgments, makes a written assign- 
ment of one of its judgments to himself, and remits to his princi- 
pal the money due on it, this does not, of itself, amount to a pay- 
ment or satisfaction of the judgment, as in favor of the defendant ; 
but it is a question for the jury to decide, whether the transaction 
was intended as a payment and satisfaction, or as a transfer. If a 
transfer, and nota payment of the judgment, was really intended 
by the agent, no loose declarations on his part, or on the part of 
his principal, would convert it into a payment ; and if a payment 
was really intended by him at the time, the character of the trans- 
action could not be changed, as against the defendant, by any sub- 
sequent conduct on the part of the agent or his eee —Eastern 
Bank of Alabama’ ¢. Taflor .-.- . 0... coc. ccccne cocsosccccccccoce: + 


4, Payment to sheriff.—A sheriff hes no authority to receive the 


money due on a judgment, except when he has an execution in his 
hands; and his receipt of the money without such authority 
neither discharges the judgment, nor imposes any liability on his 
sureties ; yet, if he pays overthe money to the plaintiff's attorneys 
of record, and it is received by them in satisfaction of the judgment, 
the debt is thereby discharged, if the payment was made in lawful 
money.—Chapman, Lyon § Noyes v. Cowles........22--0+eee--e ee 


5. Payment to attorney, of depreciated paper currency.—An attorney-at- 


law has no authority to receive depreciated paper currency, in pay- 
ment of a judgment: and if he does so receive it, his client may 
either proceed against him individually, thereby ratifying the pay- 
ment, or may proceed against the debtor.—S. C.........-.......- 


6. Payment of judgment to clerk.—The clerk of a court, in which a 


judgment has been rendered, has statutory authority to receive pay- 


throws on them the onus of disproving their liability ; and this 
principle is applicable to limited partnerships.— Jemison § Sloan v. 


. 222 
2. Same.—The giving and accepting of a promissory note do nobe con- 
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ment, (Code, § 651 ; Revised Code, § 771,) and to enter satisfaction 
thereof ; but he can only receive money, such as the plaintiff is 
bound to accept, and has no authority to receive depreciated paper 
currency : consequently, the reception by such clerk, in October, 
1864, of treasury-notes of the Confederate States and of the State 
of Alabama, was unauthorized, and did not discharge the judg- 
ment.—(Overruling Haynes v. Wheat § Fennell, 9 Ala. 239.)— 
Aitomrdl ©. BOPNs os 5 i scenes scevernsenes soccer sesevess 

7. Payment and satisfaction of probate decree.—A dethes having been 
rendered against a guardian, on final settlement of his accounts, in 
January, 1864, for the balance ascertained to be then in his hands, 
as so much money, he can not have satisfaction of that decree en- 
tered, on proof that he paid the amount of the decree, in Confeder- 
ate States treasury-notes, to the probate judge, after the refusal of 
the ward to receive them, and took from said judge a receipt, which 
stated that the notes so paid were to be held by him “until the 
question is decided, whether 8. D.” [the ward] ‘is bound to take 
them or not.”—Shackleford v. Cunningham 

8. Presumption of retainer, and consequent extinguishment of debt from 
intestate—Where the husband, at his death, was indebted to the 
wife for moneys belonging to her statutory separate estate; and she 
administered on his estate, and received, as such administratrix, 
personal assets more than sufficient to pay her debt, which were 
susceptible of conversion into money by sale, and which she re- 
tained in specie for six or seven years, —held, that the payment and 
extinguishment of the debt would be presumed, and that the ad- 
ministratrix was entitled, on a final settlement of her accounts, to 
a credit for the amount of the debt.—Glenn v. Glenn........+++++ 


PLEADING AND PRACTICE. 


I. Parties. 


1. Who is proper party plaintiff.—A distributee of a decedent’s estate, 
to whom a promissory note, assets of the estate, has been allotted 
as a part of his share, on a division of the estate by agreement 
among the parties interested, may maintain an action at law on it 
(Code, § 2129) in his own name.—Carter v. Owens. 

2. When wife may sue alone.—A promissory note, assets of an intes- 
tate’s estate, being allotted to one of the distributees who is a mar- 
ried woman, on a division of the estate by agreement among the 
parties interested, becomes a part of her statutory separate estate ; 
and she may sue in her own name on it, (Code, § 2131,) without 
joining her husband.—S. C................-- pickin enies nana ahontiaee 217 


II. CoMPuLarnt. 


3. Construction and sufficiency of count on note.—A count on a promis- 
sory note, which avers, that the plaintiff claims of the defendant 
the amount therein specified, ‘‘due by promissory note made by 
him, for the Winter Iron Works, payable at the office of the Mont- 
gomery Insurance Company, to the order of the defendant, and en- 
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dorsed by said defendant ; that the said Winter Iron Works are in- 
solvent, and were insolvent at the time said note became due and 
payable,” —is against the defendant as endorser, and not as maker ; 
and it is insufficient to charge him, because it does not show that 
his liability is to be determined by the commercial law, (since the 
court can not judicially know that said insurance company is a 
banking-house, ) and does not aver a sufficient excuse for the failure 
to sue the maker, if the note is not governed by the commercial 
I oi oo a ae cu a all ewae cine 
4. Same.—But a count, which avers, that the note was made by a cor- 
poration, ‘‘by said defendant as its agent,” payable at a banking- 
house, to the order of the defendant, and by him endorsed to the 
plaintiff ; ‘‘and said note not being paid at maturity, the defendant 
had notice of the non-payment thereof,”—is good and sufficient, as 
@ count against the endorser of a note governed by the commercial 





5. Same.—A count, which avers,that the note was made by a corpora- 
tion, ‘‘by said defendant as its agent,” payable at a banking-house, 
to the order of the defendant, and by him endorsed to the plaintiff ; 
that the defendant ‘‘was the sole agent of said corporation at the 
maturity of said note, and no other person was authorized to pay 
said note for said corporation ; wherefore plaintiff avers, that said 
defendant had due notice of the non-payment of said note at ma- 
turity,”—is not sufficient, as a count against the endorser of a note 
governed by the commercial law, because it does not aver notice of 
non-payment, nor contain allegations which dispense with the ne- 
OOBMIEY OF TIOMCE AIMS occccsee secs acscsusseswesc seceec cece ccne 207 

6. Action against common carrier, for loss of goods.—In an action 
against a common carrier, for a failure to deliver freight, a com- 
plaint in the form prescribed by the Code, (p. 553,) except that the 
plaintiff is not the person who is averred to have been the consignee, 
and which contains no averment of ownership in the plaintiff, is 
not sufficient on demurrer.—Montgomery § West Point Railroad 
Ce. Be TEONE as cai cennns aces c0se 005052 secpeccncces soosbe ose 

III. DeEmuRRER. 


7. Specification of causes of demurrer.—Where a demurrer to a peti- 
tion for re-hearing after final judgment at law is overruled by the 
primary court, and the record does not show what’ causes of de- 

‘murrer, if any, were assigned, (Code, § 2253,) the appellate court 
will not consider the sufficiency of the petition, but will presume 
that no causes of demurrer were in fact assigned, or that none were 
well assigned.— Harrison v. Nolin. .......ccscccescoccccccscecees 


REAL ACTIONS, 

1. When administrator may sue.—In this State, the administrator of a 
solvent estate may maintain ejectment, or a real action in the na- 
ture of an action of ejectment, for the land of the intestate.—Rus- 


el Di A OCI 5 ask 3 xk cacy od Sow kv deier es oc cs cbes's sineeaemes 292 
2. Admission of landlord to defend.—An order of the court, admitting 
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one of several defendants in ejectment to defend as landlord, does 
not deprive the plaintiff of the right to introduce evidence on the 
trial which is competent only against the other defendants: the 
landlord may protect himself against the effect of such evidence, 
by a request for appropriate instructions to the jury..—S. C....... 


RE-HEARING AT LAW. 


1. Demurrer to petition ; specification of grounds of demurrer.—Where 
a demurrer to a petition for a re-hearing after final judgment at law 
is overruled by the primary court, and the record does not show 
what causes of demurrer, if any, were assigned, (Code, § 2253, ) the 
appellate court will not consider the sufficiency of the petition, but 
will presume that no causes of demurrer were in fact assigned, or 
that none were well assigned.— Harrison v. Nolin....-....---.---- 

2. When order granting re-hearing is revisable.—When the record does 
not set out the evidence, on which the court below granted a re- 
hearing after final judgment, (Code, § 2408,) the appellate court 
can not revise its action. —S. C...... 2222+ ce eee cece ee cee eee cee 

3. When appeal lies.---The action of the primary courts in granting 
or refusing a new trial under the ordinance of the State convention 
adopted on the 28th September, 1865, (No. 26,) unlike their action 
on a petition for re-hearing under the Code, (§§ 2407-17, ) will not 
support an appeal.---Ketchum and Wife v. Dennis and Wife...... 


SALT COMMISSIONER. 


See OFFICE AND OFFICER, 3. 


SHERIFF. 


1. Special deputy is agent, and not officer.—A special deputy, ‘‘ em- 
ployed in particular cases” by a sheriff, is the mere agent of his 
principal in the particular case, and is not an officer within the 
meaning of the term as used in the constitution.—Kavanaugh v. 
Be sew bd VASWas ndwns cw ennd skheas <oseeKewepeebeteab sane 

2. Payment of judgment to sheriff.—A sheriff has no authority to re- 
ceive the money due on a judgment, except when he has an execu- 
tion in his hands; and his receipt of the money without such au- 
thority neither discharges the judgment, nor imposes any liability 
on his sureties ; yet, if he pays over the money to the plaintiff’s at- 
torneys of record, and it is received by them in satisfaction of the 
judgment, the debt is thereby discharged, if the payment was made 
in lawful money.—Chapman, Lyon & Noyes v. Cowles.........0+00+ 

3. Amendment of return.—On motion to suppress the deposition of a 
witness before the commencement of the trial, on account of the 
failure to give notice of the filing of the interrogatories, the sheriff 
may amend his return, so as to show that notice was in fact given ; 
and the return being thus amended, the motion to suppress may 
be overruled, although the return does not show when the notice 
was given, nor that it was given ten days before the deposition was 
taken.—Stuckey v. Bellah........0eeeeeee peceetsveeseed obedience 
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SLAVES. 
See Bonps, 2. 





CHANCERY, 2, 3, 4. 
EvIpENCcE, 21. 


SURETIES. 
See Witness, 1. 


TAXATION. 
See Constirutionat Law, 19, 20, 21. 


TRIAL OF THE RIGHT OF PROPERTY. 


1. Proof of plainiiff’s debt.—As between the plaintiff in attachment 
and aclaimant under purchase from the defendant, the attachment 
itself is sufficient proof of the plaintiff's debt against the defend- 
ant.—Pulliam, Wills, Rankin §& Co. v. Newberry’s Adm’r 168 

2. Admissibility of defendant's declarations, as evidence against claim- 
ant.—The conduct and declarations of the defendant in attachment, 
subsequent to the levy of the attachment and to the transfer to the 
claimant, and not accompanying or explaining any material fact in 
the case, are not competent evidence against the claimant.—S. C.. 168 

3. Admissibility of defendant's and claimant’s declarations, as evidence for 
claimant.—The declarations of the defendant in attachment and the 


claimant, made prior to the levy of the plaintiff's attachment, in 
the presence of a witness who was called in by them to take an ac- 
count of the stock of goods in controversy, and tending to show a 
sale of the goods by the defendant to the claimant, are competent 
evidence for the claimant.—S. C.........00cecces coccesccncccnes 


TROVER. 

1. When action lies against stranger replevying attached property, and 
what defenses he may make.—When attached property is replevied 
by a stranger, for the defendant, (Code, § 2536; Revised Code, 
§ 2964, ) and the person so replevying is sued in trover, he may set 
up any defense that would be available to the defendant in attach- 
ment; and if he so replevies the property in good faith, without 
any knowledge or notice of the title of the real owner, and after- 
wards holds in subordination to the bailment, and does no act in- 
consistent with his duty as such bailee, he is not liable in trover.— . 
DOVE DTI < epoca cd ccnn vdeo She nkdesseesd shua st SapcRe thes sygice 


TRUSTS. 

1. Liability of trustee to garnishment.—Section 2523 of the Code, rela- 
tive to the liability of trustees to process of garnishment, equally 
applies to mortgagees with power of sale ; and under its provisions, 
if such trustee or mortgagee is guilty of actual fraud, (asby accept- 
ing the deed with knowledge of a fraudulent intent on the part of 
the grantor or mortgagor, ) he cannot, as against an attaching credi- 
tor, retain out of the assets the amount of a debt due to himself.— 
Hall, Moses § Roberts v. Heydon 
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2. Purchase by trustee at his own sale.—A trustee, under a deed of 
trust for the benefit of creditors, may become the purchaser at his 
own sale ; but such purchase and sale may be set aside, on the 
timely application of the beneficiaries in the deed.—Carter v. 
Thompson. . Weiss acuehseas acesoeuue eecess 

. Same.—A sacle by a wonton: or mateegen, aa tin’ « own sale, is 
not void, but voidable only, at the instance of the céstui que trust 
or mortgagor, expressed within a reasonable time ; and under the 
circumstances of this case, (the bill not having been filed until after 
the lapse of more than four years and a half,) the delay was held 
fatal to the relief sought.—Robinson v. Cullom & Co. .......-22-... 693 

4, Commingling of trust funds and individual funds by trustee.—If a 
trustee lends the trust funds, and takes a note and mortgage to 
himself individually, he thereby mingles the trust funds with his 
own individual funds, and may be charged with a devastavit at the 
election of the cestuis que trust. (The case of Beasley and Wife v. 
Watson, ante, pp. 234-41, explained. )}—De Jarnette v. De Jarnetic.. 708 

5. Devise to executors, in trust to sell and divide proceeds, creates per- 
sonal trust, and rot offictal duty.—A devise to executors, ‘‘hereinafter 
named, for the use and benefit of” specified legatees, in trust to sell, 
with special directions as to the termsof sale, and to divide the 
proceeds of sale, when collected, among the legatees, creates in 
the executors a personal trust only, and does not impose on them 
an official or executorial duty ; consequently, the sureties on their 
official bond as executors are not responsible for their failure to 
pay over the proceeds of sale according to the directions of the will. 
Perkins ». Lewis 

6. Parol voluntary trust in slaves enforced against purchaser with notice. 
Where slaves are conveyed by a father to his reputed daughter, in 
consideration of natura] love and affection, by deed of gift abso- 
lute on its face, but under a parol trust that the grantee shall, 
within a specified time, convey them to her children, the trust may 
be enforced in equity, at the instance of the children, after the 
death of the grantor, against one who purchased from the grantee 
with notice of the trust.—Jone’s Adm’r v. Shaddock......----.... 262 

7. Liability of such implied trustee.—The purchaser in such case, if 
he allows the slaves to hire their own time, and acquire money or 
property for themselves, is not bound to assert title to such acquisi- 
tions ; yet, if he does assert title thereto, he holds such acquisitions 
for the benefit of the cestuis que trust, and is chargeable with the 
same at their instance.—S. C...... 2.2.2 cen nns coceee cecccecesse 262 

8. Same.—If he sells a negro to one of the slaves held by him ender 
such trust, and receives in payment money arising from the slave’s 
earnings, the title to the negro so sold does not thereby pass from 
him, but he holds the money subject to the trust.—S. C........... 262 


VENDOR AND PURCHASER. 


1. Title-bond of deceased vendor ; Tennessee statute of 1794.—The pro- 
vision in the Tennessee statute of 1794, which declares that an exe- 
cutor cr administrator “shall not be bound to make title” to lands 
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sold by the decedent in his life-time, ‘‘until the bond or obligation 
_ of the decedent shall havebeen recorded in the county in which 
the land lies,” &c., relates merely to the remedy for the enforcement 
of thecontract, and, therefore, constitutes no defense to an action 
here for a breach of such title-bond ; but the subsequent provision 
of that statute—‘‘nor shall the holders of such obligations charge 
the personal estate of such decedent, until they shall have produced 
the obligation, duly authenticated,” &c,—affects the validity of the 
contract sought to be enforced, and a failure to comply with it is,a 
complete bar to such action.—Swink’s Adm’r v. Dechard 
2. Estoppel by delivery under invalid contract.—If the vendor of a 
_ chattel receives payment of the purchase-money, and delivers pos- 
session of the property to the purchaser, he can not be heard, in 
a court of law, to assert the invalidity of the contract as a ground 
of recovery, whether such invalidity arises from the illegality of 
the consideration, or from the legal incapacity of the purchaser 
to make the contract.---Morris.v. Hall.........22-2+ eeeeee eeenee- 510 





VENUE. 
See Crrmmnat Law, 17, 19. 


VERDICT. 


See Criminat Law, 8. 
DeEtTINvgE, 7. 


WILLS. 

1. Devise to executors, in trust to sell and divide proceeds, creates per- 
sonal trust, and not official duty.—A devise to executors, ‘‘hereinaf- 
ter named, for the use and benefit of” specified legatees, in trust to 
sell, with special directions as to the terms of sale, and to divide 
the proceeds of sale, when collected, among the legatees, creates in 
the executors a personal trust only, and does not impose on them 
an official or executorial duty ; consequently, the sureties on their 
official bond as executors are not responsible for their failure to pay 
over the proceeds of sale according to the directions of the will.— 
Perleins v. Dewta.. 0.5 0. scoces tee ects cic ee Mewes awene CD 

2. Notice of probate. iti an application to porate and set aside the 
probate of a will, on the ground that notice was not given to the 
parties, who were by law entitled to notice, if the record shows 
that the court ordered notice to be given ‘‘ as the law directs,” and 
the decree admitting the will to probate recites, that notice was 
given ‘‘in pursuance of law, and in strict accordance with the for- 
mer order of the court” ;—these recitals, if no evidence is intro- 
duced to..contradict them, will be held sufficient to sustain the 
probate.—Sowell v. Sowell’s AdM’r..-.---e-220 cess cece cence . 359 

3. Necessity of probate.—A party cannot deduce title to ended 
property under a will, without proof of its probate.—Hawkins’ 
AGM 6 -Cs DUMEE. 0 Sele. 00 cee bisdsi cdccewcesess 

4. Probate not presumed from certified copy of recorded will.—Neither 
the probate ofa will, nor even the death of the testator, can be pre- 
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sumed by the court from the certificate of the probate judge, ap- 
pended to a transcript from the recordsof his court, to the effect 
‘‘that the foregoing is a correct copy of the will now on file” in his 
CAA GA. Bh eet aes Bhi i weess twee sassts (eases TE 
















“#.. WITNESS. 
% 1. Competency of discharged surety as witness for principal.—The surety 
** on a replevin bond for the delivery of slaves, having been dis- 
charged from liability on the bond by the abolition of slavery be- 
fore forfeiture, is a competent witness for his principal.—Glover v. 
PRARONE 06s 2) se Soa Sods Sones i ote eviwlieege nelle 
i] 
; 








2. Competency of convicted felon, whe atte Neen: pannel as witness. — 
A pardon restores the competency of a felon, who has been rendered 
incompetent as a witness by a conviction of an infamous crime, 
although it is not affirmatively shown ‘that the warrant of pardon 
restored him to the rights of citizenship.” — Yarborough v. The State. 405 
3. Competency of guardian as witness for himself.--Prior to the pass- 
age of the act approved February 14, 1867, relative to the compe- 
tency of witnesses, (Session Acts, 1866-67 p. 435,) a guardian could 
not testify generally for himself, on final settlement of his accounts, 
though he might establish by his own oath the correctness of any 
item under twenty dollars.---Padgett v. Padgett..........-.+---. 382 
4. Competency of parties as witnesses.—On the trial of an issue before 
the probate’ court, between the administrator and the distribu- 
tees of an intestate’s estate, as to the genuineness of the signature 
toa note, which purports to have been executed by the intestate, 
payable to the administrator, and which the administrator claims 
as acrediton the asserted rightof retainer ; a distributee of the 
estate, being a party to the proceeding, is not competent as a 
witness against the administrator. The case falls within the ex- 
ception to the act approved February 14, 1867, (Revised Code, 
§ 2704,) which exception is in these words: ‘‘Except that in 
suits or proceedings by or against executors or ‘administrators, 
(as to which.a different rule is not made by law,) neither party 
shall be allowed to testify against the other, asto any transac- 
tion with, or statement by the testator or intestate, unless called 
to testify thereto by the opposite party.”—Kirksey v. Kirksey..... 626 
5. Same.—In trover against an administrator in his individual capa- 
city, for the conversion of a chattel which the plaintiff claims un- 
der an alleged parol gift from the intestate in his life-time, and which 
the defendant holds and claims as assets of his intestate’s estate, 
the plaintiff is not a competent witness to prove the alleged gift to 
himself. The case falls within the letter and spirit of the excep- ; 
tion contained in the act approved February 14, 1867.—Stuckey v. 
Te ee eee Te Pere Cente e ore Fees Cl 701 
6. When witness may testify as to mental capacity——A witness who 
‘‘was intimate with the deceased, was a relative, and had stayed at 
his house for some time;” anda witness who ‘‘had known the de- 
ceased intimately for two years before his death, and was with him 
every day or two for a while before his death;” are both competent 
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to testify as to the mental capacity of the deceased about the time 
of his death.—S. C.. Pee io ass ee Sees 
7. To what witness may testify. —In an action against a railroad com- 
pany, as a’common carrier, to recover damages for the loss of qot- 
ton burned on its cars, a witness for the defendant can not be al- 
lowed to testify ‘‘that every thing was done, which could have been 
done, to save the cotton from being Burhed.”+-_Montgomery S West 
Point Railroad Co. v. Edmonds 
8. Comparison of handwriting.—As to proof of ‘handwriting by com- 
parison, the following general rules may be laid down, as the re- 
sult of the authorities : 1st, that it is not allowable for either wit- 
nesses or juries to compare the handwriting of papers not in evi- 
dence for other purposes, with the disputed writing or signature, 
with the view of arriving at a conclusion as to the genuineness of 
the latter ; 2d, that there is no difference, in this respect, between 
the competency of an expert and of a person who has never seen 
the party write ; 3d, that the jury may institute a comparison be- 
tween the disputed writing or signature and other writings or signa- 
tures which are proved to be genuine, and which are in evidence 
before them for other purposes, in order to arrive at a conclusion 
as to the genuineness of the former ; and, 4th, that the doctrine as 
to experts, in such cases, ‘‘relates to ancient writings, which are 
not proved by their antiquity, and to giving their opinion as to the 
genuineness of a signature or writing, founded on a knowledge of 
the handwriting of the party by whom it is said to be written ; or, 
in the ¢ase of bank-bills, on a knowledge of the genuineness of bills 
.of a similar character, and some skill and experience possessed 
by the witness in detecting counterfeits, which are not possessed 
by the mass of men ; and, perhaps, to an opinion as to whether a 
signature is genuine or counterfeit, without having an acquaintance 
with the handwriting in dispute, but not by comparison. ”— Kirksey 
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9. Proof of handwriting.—Where a witness is competent to testify 
to handwriting, and it is permissible to question him as to the gen- 
uineness of a signature, a part of the signature may be concealed 
from him, and he may be asked in whose handwriting the part 
Re NS WE Gish vetinnsntdids dkkwes eweuns capees pees voce 626 








